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WISCONSIN LAW OF WATERS* 
ADOLPH KANNEBERG 


The Rules of Law Pertaining to Navigable 
Water in the Several States 


In Newaygo County in the state of Michigan, there is a lake known 
as Conover Lake. It covers an area of 112 acres. It was meandered 
by the surveyors employed by the United States Government. A 
public highway runs along the south side of the lake. The highway 
was not laid out but the public used it for thirty-five years prior 
to the commencement of the action hereafter referred to. For ten 
years public funds were expended to improve it. 

For thirty-five years or more the public had access to the lake 
from the highway for watering horses and launching row-boats. After 
the public used the lake, as stated, the owner of the land upon which 
the highway is located built a fence in the waters of the lake along the 
highway to exclude the public from launching its boats and fishing 
in the lake. The public broke down the fence. 

The riparian proprietors then brought an action’ to restrain the 
defendant members of the public from trespassing upon the lake, 
interfering with the fence, going upon the lake to fish thereon, and 
from maintaining a boat livery. 

The court held: that Conover Lake is a private lake; that the pub- 
lic has no right to go upon the lake to fish, although access thereto 
may be had from a public highway ; that the bed belongs to the owners 
of the banks and that such owners have the exclusive right to hunt 
and fish upon the lake; and that they may lease or sell and convey 
such exclusive rights to others. 

In Langlade County in the state of Wisconsin there are two small 
unnamed lakes or ponds, one covering 5.24 acres and the other 2.35 
acres. The larger lake is from 3 to 25 feet deep. The smaller lake 
is from 4 to 18 feet deep. The lakes are connected by a channel 22 
feet long, 10 feet wide, and 2 feet deep. Pike, perch, rock bass, 
and bullheads are caught in the lakes. The lakes are not meandered 
by the government surveyors. No highway passes along their shores. 
They are entirely surrounded by privately owned land. 





* Presented at the Refresher Course for Lawyers at the University of Wis- 


consin Law School. 
1 Putnam et al. v. Kinney et al., 248 Mich. 410, 227 N.W. 741 (1929). 
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The larger lake, the connecting channel, and nearly all of the waters 
of the smaller lake are located on the land of one Frank Voss. A 
slight segment of the smaller lake is on land owned by the Bakers. 
The governmental quarter-section line separates the land of Mr. Voss 
from that of the Bakers. 

The Bakers maintained a rowboat on the small lake which they 
rented to fishermen for a fee. For seven years the Bakers and their 
lessees fished the lakes until Mr. Voss erected a fence in the lake 
along the governmental quarter-section line and put up “no tres- 
passing” signs. 

The fence extended along the quarter-section line for a distance of 
19 rods or 314.5 feet. The Bakers did not tear down the fence. They 
exercised greater forebearance than did Putnam and his associates 
in Michigan. They brought an action to enjoin the continuance of 
the barrier and from interference with navigation.’ 

The court held that the two lakes and the channel between them 
are navigable; that the title to the beds of the lakes is vested in the 
state, and that the public has a right to fish therein. It awarded judg- 
ment to the Bakers enjoining the defendant from interfering with the 
rights of the public to make use of the lake for navigation and fishing. 

The Mississippi River forms the boundary between the state of 
Iowa and the state of Illinois. In Iowa title to the bed is in the State. 
The rights of navigation, hunting, and fishing are in the public. In 
the state of Illinois title to the bed of a navigable stream may be 
held in private ownership subject to the right of navigation. The 
exclusive right to hunt and fish* and to harvest the ice which forms 
over the bed* is in the owner of the fee. 

The states of Wisconsin and Oregon adopted the so-called saw-log 
test of navigability. In Wisconsin title to the bed of a navigable 
stream is in the owner of the banks up to the ordinary high-water 
mark® subject to the public right of navigation and its incidents, such 
as hunting and fishing. In the state of Oregon title to the bed of a 
navigable stream up to the ordinary high-water mark is in the State.* 

There is no branch of law in which the rules differ so widely in 
different sections of the United States and from state to state as that 
branch of law which pertains to waters. 

The arid states of the west have generally adopted the rule of prior 
appropriation. This was made necessary by reason of the mining 





2 Baker et al. v. Voss, 217 Wis. 415, 259 N.W. 413 (1935). 
* John A. Schulte v. Meredith Warren et al., 218 Ill. 108, 75 N.E. 783 (1905). 
* Washington Ice Co. v. Shortall, 101 Ill. 46 (1881). 

® Polebitzke v. John Week Lbr. Co., 163 Wis. 322, 158 N.W. 62 (1916). 

® Moor v. Willamette Transportation & Lock Co., 7 Ore. 357 (1879). 
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interests and particularly because it was believed that no permanent 
community could be established without agriculture. Agriculture could 
not be carried on without irrigation. Hence the necessity for the rule 
that the first appropriator has a prior right to the use of the water 
so long as he continues to make use of it for agriculture or mining. 

The humid states adopted the English doctrine of riparian rights, 
the underiying principle of which is directly opposite to that of prior 
appropriation. Under the doctrine of riparian rights, a riparian pro- 
prietor on a stream, navigable or nonnavigable, is entitled to have the 
water come to him from an upper riparian, as nature brings it, rea- 
sonably undiminished in quantity and unimpaired in quality. 

The states which adopted the common law doctrine of riparian 
rights differ widely in their interpretation of that doctrine. 

A striking illustration of how wide these differences may be is 
found in the answer which the different states make to the fundamen- 
tal question “What is navigable water?” There are almost as many 
different answers as there are common law states. These vary from 
the rule in Texas which provides that a stream so far as it retains 
an average width of 30 feet is navigable, and the Mississippi rule 
which declares that any stream or bayou 25 miles long and deep 
enough for any 30 consecutive days to float a steamboat with a ca- 
pacity of 200 bales of cotton to be navigable, to the North Carolina 
rule which holds that a stream to be navigable must have a capacity 
of supporting sea-going vessels. 

The importance of the answer to the question “what is navigable 
water?” lies in the fact that if a stream or lake is navigable, then 
under Federal law it is a public highway. 

Any additional rights which the public may have in navigable water 
is by virtue of state policy." Thus in Wisconsin when it is said that 
a water is navigable, it is merely a different way of saying that it is 
public—public not only for navigation, but for hunting, fishing, 
recreation, and for any other lawful purpose. 

The rules of law pertaining to navigable water as developed in the 
several states and the problems arising from their application, like 
so many problems in other fields of law, are difficult to understand 
unless one knows something of the legal history under which those 
rules were developed, and this leads back to the early history of our 
country. 

England claimed the ownership of lands which she held in the 
United States by the right of discovery. There were Indians upon 
the land but they were considered merely as temporary occupants of 


‘ 





7 Krenz v. Nichols, 197 Wis. 394, 222 N.W. 300 (1928). 
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the land, and after England discovered the land, she gave patents for 
large tracts of land to various companies with the power of govern- 
ment. 

After the Revolution, the thirteen original states declared their in- 
dependence and became independent sovereign states and as such 
owned the waters and their beds within their respective boundaries. 
As such independent and sovereign states they could make whatever 
rules they desired concerning the waters and their beds. 

Chief Justice Taney, in Martin v. Waddell,’ said: 


When the American Revolution took place, the people of each 
state themselves became sovereign, and in that character hold the 
absolute right to all their navigable waters and the soils under 
them, for their own common use, subject only to the rights since 
surrendered by the Constitution to the general government. 
And again: 

When the people of New Jersey took the reins of government 
and took into their own hands the power of sovereignty, the pre- 
rogatives and regalities which before belonged either to the 
Crown or to the Parliament became immediately vested in the 
state. 


In Shively v. Bowlby,’ the court said: 


The English possessions in America were claimed by right of 
discovery. Having been discovered by subjects of the King of 
England, and taken possession of in his name, by his authority 
or with his consent, they were held by the King as the represent- 
ative of and in trust for the nation; and all vacant lands and the 
exclusive power to grant them were vested in him. The various 
charters granted by different monarchs of the Stuart dynasty 
for large tracts of territory on the Atlantic coast conveyed to 
the grantees both the territory described and the powers of gov- 
ernment, including the property and dominion of lands under the 
tidewaters. And upon the American Revolution, all of the rights 
of Crown and Parliament vested in the several states, subject 
to the rights surrendered to the national government by the Con- 
stitution of the United States. 


After the Revolution the states were impoverished. They had no 
money. They were casting about for new means of raising funds, 
the same as we were seeking new subjects for taxation during the 
war just concluded, and as a result, the landless states, particularly 
Maryland, demanded that Virginia and the other states claiming lands 
to the west should cede those lands to the Confederation to be sold 
to pay for the costs of the war. Through her delegates in Congress, 





841 U. S. 16 (Peters) 345 (1842). 
9152 U. S. 1, 14-15 (1893). 
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Virginia expressed the opinion that the country wrested from the 
common enemy by the blood and treasure of the thirteen states should 
be considered common property to be parceled out by Congress into 
free sovereign and independent states. 

Disputes over the western lands prevented the ratification of the 
Articles of Confederation for 3 years. Plans for the Articles were 
submitted July 17, 1777 and were approved in November, 1777. They 
were submitted to the states in 1778 but not ratified until March 1, 
1781, and in 1781 Virginia ceded the territory to the United States 
upon two conditions: (1) the new states to be admitted as members 
of the Federal Union were to have the same rights of sovereignty as 
the original states; and (2) the navigable waters flowing into the 
Mississippi and the St. Lawrence rivers and the carrying places be- 
tween them were to be forever free public highways. It was feared 
that the new states to be formed out of the Northwest Territory 
would impose tolls or taxes for the use of the navigable waters. 

Congress accepted the cession on the terms laid down, and the con- 
ditions were incorporated in the Ordinance of 1787 which constituted 
the laws for the government of the Northwest Territory. 

The condition that the navigable waters should be free public high- 
ways was of great importance to the original states. The rivers were 
the principal highways, for there were no land highways into the 
wilderness. There were only three important routes of travel between 
the Great Lakes and the Mississippi Valley, namely: 


1. Lake Erie up the Maumee River and a short portage to the 
Miami which flows into the Ohio; 


2. Lake Michigan at Chicago up the Chicago River, the Des Plaines 
River, and down the Illinois River; and 


3. The Wisconsin-Fox rivers. 


The United States Constitution containing the Commerce Clause 
was not adopted until almost two years later. After its adoption 
Congress alone had power to regulate traffic between the states.” 

The Ordinance of 1787 does not define the term “navigable water.” 
There was no rule of the Federal Government for the guidance of 
the states with respect to that matter. The ordinance merely provided 
that navigable waters were to be public highways, and thus states 
like Wisconsin and Oregon, which had vast forests of pine timber 
which would float, found it to their interests to adopt the saw-log 





10“The Congress shall have power . . . (3) to regulate commerce with foreign 
nations, among the separate states, and with the Indian Tribes;” 
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test of navigability, while other states adopted different tests of nav- 
igability. The Atlantic states generally adopted the salt-water test of 
navigability, that is to say, any stream up to the point to which the 
tide ebbs and flows is navigable. In North Carolina, for example, 
the Yadkin River which has a width of 175 yards is nonnavigable, 
whereas in Wisconsin any stream capable of floating a saw log during 
one or two weeks of the spring or other freshets is navigable. 

In Hinman v. Warren, the court held that the United States Gov- 
ernment has no authority to dispose of lands within a territory so as 
to make it impossible to admit such territory into the Union upon an 
equal footing with the other states. In all matters that touch the 
sovereignty of the future states, the Federal Government is simply a 
protector thereof until such time as the territory becomes a state. 

In support of this doctrine, the courts have gone so far as to hold 
that states may not be deprived of this right by an enactment prior 
to their admission into the Uiion. In State ex rel Dawson v. Akers, 
et al.,” it was held that a territorial act which in effect attempted to 
apply the strict rule of the common law of England to the waters of 
Kansas was void, for the reason that otherwise Kansas would enter 
the Union stripped of the valuable right of ownership in and control 
over the bed of the Kansas River and that, therefore, she would not 
be on an equal footing with the original states. 

In Pollard’s Lessee v. Hagan™ there was involved the question of 
ownership of lands below tidal waters in states once territories of 
the United States. When Alabama was admitted to statehood in 1819 
the Federal Government reserved title to the public lands in the state. 
Subsequently the United States attempted to grant to private persons 
lands which were covered by the tidal waters of Mobile Bay. The 
court held the title to these lands was no longer in the Federal Gov- 
ernment and that title to such lands had passed to Alabama upon its 
admission into the Union. The court further held that new states 
have the same rights, interests, and sovereignty over the soil under 
navigable waters as the original states have, citing the oft-quoted 
phrase: 


When the Revolution took place, the people of each state 
themselves became sovereign; and in that character hold the 
absolute right to all their navigable waters, and the soils under 
them for their own common use, subject only to the rights since 
surrendered by the Constitution. 





116 Ore. 408 (1878). 
1292 Kan. 169, 140 Pac. 637 (1914). 
1844 U. S. (3 Howard) 391 (1845). 
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And adding: 


Then to Alabama belong the navigable waters, and soils under 
them, in controversy in this case, subject to the rights surrendered 
by the Constitution to the United States, and no compact that 
might be made between her and the United States could di- 
minish or enlarge these rights. 


DEVELOPMENT OF THE LAW OF 
WATERS IN WISCONSIN 


The Ordinance of 1787 was adopted July 13, 1787, a year and 
nearly eight months before the United States Constitution was 


adopted. 
Article IV of the Ordinance provides in part: 


. . . The navigable waters leading into the Mississippi and St. 
Lawrence, and the carrying places between the same, shall be 
common highways, and forever free, as well to the inhabitants 
of the said territory, as to the citizens of the United States, and 
those of any other states that may be admitted into the con- 
federacy, without any tax, impost, or duty therefor. 


Article V of the Ordinance provides that a state formed in said 
territory 


shall be admitted, by its delegates, into the Congress of the United 
States, on an equal footing with the original states in all respects 
whatever, and shall be at liberty to form a permanent constitu- 
tion and state government: .. . 


Wisconsin was admitted as a territory on April 20, 1836, and the 
Wisconsin Enabling Act in the first paragraph provided as follows: 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
people of the Territory of Wisconsin be, and they are hereby, 
authorized to form a constitution and state government, for 
the purpose of being admitted into the Union on an equal foot- 
ing with the original States in all respects whatsoever, by the 
name of the State of Wisconsin. 


Section 3 of the Enabling Act provided: 


And be it further enacted, That the said State of Wisconsin 
shall have concurrent jurisdiction on the Mississippi and all 
other rivers and waters bordering on the said State of Wisconsin, 
so far as the same shall form a common boundary to said State 
and any other State or States now or hereafter to be formed or 
bounded by the same; and said river and waters, and the nav- 
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igable waters leading into the same, shall be common highways 
and forever free, as well to the inhabitants of said State as to 
all other citizens of the United States without any tax, duty, 
impost or toll, therefor. (Italics mine) 


The act admitting the state of Wisconsin into the Union on March 
4, 1849 (approved May 29, 1849) reads in part as follows: 


Be it enacted by the Senate and the House of Representatives 
of the United States of America in Congress assembled, That 
the State of Wisconsin be, and is hereby, admitted to be one of 
the United States of America, and is hereby admitted into the 
Union on an equal footing with the original States, in all re- 
spects whatever, . . 


In the act admitting the state of Wisconsin into the Union, the 
provision that the navigable waters shall be public highways is 
omitted. However, the constitution of the state, adopted by the 
Territorial Convention on February 17, 1848, and approved by the 
act admitting Wisconsin into the Union, contains the following 
provisions : 


. .. and the river Mississippi and the navigable waters leading 
into the Mississippi and St. Lawrence, and the carrying places 
between the same, shall be common highways and forever free, 
as well to the inhabitants of the State as to the citizens of the 
United States, without any tax, impost or duty therefor. 

Such parts of the common law as are now in force in the 
territory of Wisconsin not inconsistent with this Constitution 
shall be and continue part of the law of this state until altered 
or suspended by the legislature.” 


In 1853 the legislature took a further step in the formation of the 
state policy with respect to waters of the state by adopting Chapter 
72, Laws of 1853, approved April 5, 1853. This law declared that 
the common law of England insofar as it may be applicable under 
Wisconsin conditions, shall be the law of Wisconsin in “determining” 
the boundaries of lands adjoining waters and the several respective 
rights of individuals, the state, and its citizens in respect to all of 
such lands or waters. 


AcTs OF THE WISCONSIN LEGISLATURE 
PERTAINING TO NAVIGABLE WATERS 


Even before the adoption of the constitution, the Territorial 
Legislatures of 1840 and 1841 considered the waters of the state of 





14Wis. Const. Art. IX § 1. 
18 Wis. Const. Art. XIV § 13. 
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such importance in the development and well-being of the state as 
to require protection and regulation. 

The Territorial Legislature of 1840 by Act No. 48 of the laws of 
that year enacted the Milldam Act.”* The act authorized the owner 
of a dam site on a nonnavigable stream to build a dam in the stream 
and to thereby flood the lands of others without their consent, sub- 
ject only to the payment of damages. 

The purpose of the Milldam Act was to encourage the construc- 
tion of gristmills, sawmills, and other mills by permitting the flowing 
of the lands of others without going through the slow process and 
delay of acquiring flowage easements for the mill pond. 

The next important step was taken by the Territorial Legislature 
of 1841 which adopted Act No. 9 providing: 


. .. that all rivers and streams of water in this territory in all 
places where the same have been meandered and returned as 
navigable by the surveyors employed by the United States Gov- 
ernment are hereby declared navigable to such an extent, that no 
dam, bridge, or other obstruction may be made in or over the 
same without the permission of the legislature. 


In 1853, the act was amended” by the addition of the following 
phrase : 


. . . provided that nothing herein contained shall be construed 
so as to affect any act now in force granting to towns or county 
boards of supervisors the power to erect or authorize the con- 
struction of bridges across such streams. 


A navigable stream is a public stream, whereas a nonnavigable 
stream is a private stream which may not be used for any purpose 
without the consent of the owner of the land through which it flows. 

Sections 2 and 3 of Chapter 41, Revised Statutes of 1858, read 


as follows: 


Section 2. All rivers and streams of water in this state, 
in all places where the same have been meandered, and returned 
as navigable by the surveyors employed by the United States 
government, are hereby declared navigable to such an extent 
that no dam, bridge, or other obstruction may be made in or over 
the same, without the permission of the legislature: provided, 
that nothing herein contained shall be construed so as to affect 
any act now in force granting to towns, or county boards of 
supervisors, the power to erect or authorize the construction 
of bridges across such streams. 





16 Now Wis. Stats. § 31.31 to § 31.34 (1945). 
17 Wis. Laws 1853, C. 72. 
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Section 3. The boundaries of lands adjoining waters, and 
the several and respective rights of individuals, the state, and 
its citizens in respect to all such lands and waters, shall be de- 
termined in conformity to the common law, so far as applicable, 
as evidenced by judicial determinations in other states, in which 
the courts in such cases have adhered to its principles. 


Section 112 of Chapter 19, Revised Statutes of 1858, provides 
as follows: 


Section 112. Whoever shall obstruct the navigation of any 
river or stream, which now is, or hereafter may be made, nav- 
igable, by falling any tree therein, or putting into any river or 
stream, declared a public highway, any refuse lumber, slabs, 
or other waste materials, on conviction thereof, shall forfeit 
the sum of five dollars for any such offense; and shall be further 
liable for all damages that may accrue on account of such ob- 
struction. 


The foregoing section was revised and now appears as section 
31.23, Wisconsin Statutes. 

The legislature of 1867, in order to encourage the development of 
lands suitable for the cultivation of cranberries, enacted Chapter 40 
of the laws of that year,“ modeled somewhat after the Milldam 
Act. It authorizes a person owning land adapted to the culture of 
cranberries to build a dam on any water course or ditch and to 
construct upon the land of others such ditches as may be necessary 
to flow the land and to carry away the water, subject only to the 
payment of damages to be ascertained by arbitration, as provided 
in the act. The state of Wisconsin is now the third state in the pro- 
duction of cranberries. 


Jupicrat Decisions ON WHAT CONSTITUTES A 
NAVIGABLE STREAM 


Since the state of Wisconsin has no tidewater, the English test 
of the flow and ebb of the tide was repudiated and the test of nav- 
igability in fact was adopted. When the question of “what con- 
stitutes a navigable stream” came before the courts, logs had been 
floated down many streams in the state for many years. The first 
sawmill in Wisconsin was built on the Fox River at De Pere in 
1809. The first one on the Black River was built in 1819; and on 
the Wisconsin River in 1831. 





18 Now Wis. Srats. § 94.26 to § 94.32. 
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In Jones v. Pettibone,” the court held that the fact that a stream 
has been meandered and returned as navigable is not the test of 
navigability, but only that it shall be regarded as navigable to the 
extent that no obstructions may be placed in the same without the 
consent of the legislature. 

However, in Wisler v. Wilkinson, et al., the court held that the 
rivers of the state capable of floating the products of the country, 
such as logs, rafts, and lumber, are by the common law public 
highways. 

A few years later, in Olson v. Merrill,™ the question arose whether 
Levis Creek, a nonmeandered stream, in Jackson County at a point 
six miles above its mouth, having a drainage area of 20 square 
miles, is navigable. 

From the statement prepared by the official reporter, the follow- 
ing facts appear :” 


In 1863, before the logs were driven, there was brush across 
the creek, and alders on each side, and it had formed alder 
tow-heads. Without the improvement that was put on, we could 
not have run a log down. . . . You could not see any creek, on 
account of the brush and alders; . . . and some cuts had to be 
made, as a sixteen-foot log would not swing around in some 
places unless there was a cut made. 


It also appears that men were stationed on both banks of the 
stream to keep the logs moving. The stream could not be used for 
log driving at low stage or even at ordinary stage of water but only 
during certain “rises” which usually occurred to the number of 
three or four each year—in the spring and summer. Such rises 
varied in duration from four to thirteen days.* Logs had been 
driven down the stream to a sawmill for more than five years.™ 

The court in holding the stream to be navigable made the state- 
ment :** 

. . . We deem it essential to the public interest in the pine- 
growing regions of the state, spoken of in Whisler v. Wilkinson, 
to adopt the rule collected from the authorities in Angell on 


Watercourses, Sec. 537, and substantially adopted in the charge 
of the court below: “Nor is it essential to the public easement 





192 Wis. 225 (1853). 

2022 Wis. 546 (1868). 

2142 Wis. 203 (1877). 

22 Nison v. Merrill, 42 Wis. 203, 207 (1877). 

28 Olson v. Merrill, 42 Wis. 203, 204 (1877). 

24See also Nekoosa Edwards Paper Co. v. Railroad Commission 201 Wis. 40, 

228 N.W. 144 (1929). 
25 Olson v. Merrill, 42 Wis. 203, 212 (1877). 
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that the capacity of the stream, as above defined, should be con- 
tinuous ; or, in other words, that its ordinary state, at all seasons 
of the year, should be such as to make it navigable. If it is 
ordinarily subject to periodical fluctuations in the volume and 
height of its water, attributable to natural causes, and recurring 
as regularly as the seasons, and if its periods of high water or 
navigable capacity ordinarily continue a sufficient length of time 
to make it useful as a highway, it is subject to the public ease- 
ment. 

Eventually the question “what is a nonnavigable stream” as used 
in the Milldam Act came before the supreme court. 

In an early case * the court held that “the words ‘any stream that 
is not navigable,’ in the Milldam law (sec. 1, ch. 56, R.S. 1858, 1 
Taylor Statutes, 812) were designed to exclude not only streams 
which are navigable in fact, but such as have been legally declared 
public highways.” 

In Allaby v. Mauston Electric Service Co.,* the court held that 
the test of navigability under the Milldam Act is not the same as 
the test of navigability with reference to determining whether a 
stream is a public highway or waterway. The court said: 

In view of the extent to which this court has gone in declar- 
ing streams navigable in the sense that they are public highways, 

it is obvious that the word was used in this statute in a very 

different signification. . . . A stream so petty that a saw log 

or a skiff cannot be floated upon its waters in the manner de- 
scribed in Olson v. Merrill, supra, would certainly yield no 
water power of any practical value to appliances such as were 

common in 1840. 

The following streams were held to be nonnavigable within the 
meaning of the Milldam Act: the Lemonweir River at Mauston 
having 550 square miles of drainage area; the Apple River at 
Somerset having 450 square miles of drainage area ;*° and the Yahara 
River at Madison locks having 251 square miles of drainage area.” 


OWNERSHIP OF THE BeEDs oF NAVIGABLE WATER 


In I[llinois Steel Co. v. Bilot,” the court held that the United 
States never had title to lands under lakes, ponds, and navigable 
rivers of the United States except in trust for public purposes. 





26 Wood v. Hustis, 17 Wis. 429 (1863). 

27 For list of streams declared navigable, see Wis. Stats. 1898 § 1607. Repealed 
by Wis. Laws 1917, C. 335, § 6. 

28135 Wis. 345, 116 N.W. 4 (1908). 

2° Allaby v. Mauston Electric Service Co., 135 Wis. 345, 116 N.W. 4 (1908). 

30 McDonald v. Apple River Power Co., 164 Wis. 450, 116 N.W. 156 (1916). 

51 Clute v. Briggs, 22 Wis. 579 (1868). 

32109 Wis. 418, 84 N.W. 855 (1901). 
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To the same effect is the case of Shively v. Bowlby.® 
In the case of Priewe gy Wisconsin State Land and Improvement 
Co.,* our court used the following language: 


It has repeatedly been held, in effect, by the Supreme Court 
of the United States that it is for the several states themselves 
to determine to what waters and to what extent the prerogatives 
of the state shall be exercised in regulating and controlling 
the shores of such waters and the lands under them, and that, 
if any state determine to resign to riparian proprietors rights 
which properly belong to it in its sovereign capacity, it is not 
for others to raise objections. 


So, also, in Ne-pee-nauk Club v. Wilson, et al.,* the court said: 


Grants by the United States of lands bounded by lakes and 
streams are to be construed and given effect according to the 
law of the state in which the lands lie. And each state deter- 
mines for itself to what extent it will retain and exercise its 
prerogatives over lands under such streams and bodies of water. 


THE EFFect oF A UNITED STATES PATENT PURPORTING TO 
Convey LAND CovERED By NAVIGABLE WATER 


A United States patent to land on a navigable lake or stream stops 
at the water’s edge. Any interest which a riparian proprietor has 
in the bed of a navigable lake or stream, aside from those denom- 
inated riparian rights under the common law, are acquired by 
virtue of state policy. 

Thus the holder of a United States patent on a navigable stream, 
by virtue of state policy, takes to the middle of the stream, subject 
to the public right of navigation, hunting, fishing, boating for rec- 
reation, or any other lawful purpose. If he owns both banks, he 
owns the entire bed of the stream.” 

As a result of the state’s abandonment of the bed of a navigable 
stream to the owner of the banks, the ownership of the ice that 





83152 U. S. 1 (1893). 

%403 Wis. 534, 546, 67 N.W. 918 (1896). 

8596 Wis. 290, 295, 71 N.W. 661 (1897). See also State ex rel Dawson v. 
Akers, 92 Kan. 169, 140 Pac. 637 (1914). 

36 Yates v. Milwaukee, 77 U. S. (10 Wall.) 497 (1870); Boorman v. Sunnuchs, 
42 Wis. 233 (1877) ; Mendota Club v. Anderson, 101 Wis. 479, 492, 78 N.W. 185 
(1899) ; Delaplaine v. Chicago & North Western Ry. Co., 42 Wis. 214 (1877); 
Angelo, et al. v. Railroad Commission of Wisconsin, 194 Wis. 543, 217 N.W. 
570 (1928). 

87 Jones v. Pettibone, 2 Wis. 225 (1849); Walker v. Shepardson, 4 Wis. 495 
(1855) ; Delaplaine v. Chicago & North Western Ry. Co., 42 Wis. 214 (1877); 
Olson v. Merrill, 42 Wis. 203 (1877). 
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forms over the bed of a navigable stream is in the owner of the 
bed.” The title to ice formed on streams and ponds which are 
subject to private ownership belongs to the owner of the bed.” 

It would seem that the owner of the bed of a navigable river is 
the owner of the sand, gravel, and ores found in the bed which he 
may remove provided that he does not thereby impair the rights of 
the public for navigation and its incidents. 


TITLE TO THE BEACH OF A NAVIGABLE LAKE 


The question frequently arises whether the public may, as a 
matter of right, travel upon the beach of a navigable lake. The 
leading case on that problem is Doemel v. Jantz.* Our interpreta- 
tion of the decision in that case is that the title to the upland stops 
at the ordinary high-water mark and, conversely, that the title of 
the state to the bed extends to the ordinary high-water mark; that 
the fee owner of the upland has an easement to the strip of land 
between the ordinary high-water mark and the water’s edge, wher- 
ever that may be, down to the ordinary low-water mark which gives 
him the exclusive right of access from his land to the water and 
from the water to his land until the water recedes below the ordinary 
low-water mark. It would be illogical to hold that the boundary 
along a navigable lake is a fluctuating boundary depending on the 
stage of water in the lake. 

If the water recedes below the ordinary low-water mark, the 
public right in the navigable water would seem to extend to the 
exposed bed up to the ordinary low-water mark.” 

The legislature in 1895 enacted Chapter 328 of the laws of that 
year, which reads as follows: 


Section 1. All lakes within this state, which have been 
meandered and returned as navigable by the surveyors em- 
ployed by the government of the United States, or which have 
been so meandered and are navigable in fact, are hereby de- 
clared navigable and public waters, and all persons shall have 
the right and privilege to pass to and fro, and be, and remain, 





%8 Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902); Reyson v. Roate, 
92 Wis. 543, 66 N.W. 599 (1902); Haase v. Kingston Cooperative Creamery Co., 
212 Wis. 585, 250 N.W. 442 (1933). 

*° Gadow v. Hunholz, 160 Wis. 293, 151 N.W. 810 (1915). 

“See Florida v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640 (1893). 

41180 Wis. 225, 193 N.W. 393 (1923). 

*2So held by the Public Service Commission in a case involving Middle 
Genesee Lake in Waukesha County, Docket 2-WP-19 (1931). 
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thereon, and to have and enjoy all other rights and privileges 
thereon, and thereto, to the same extent and with like effect 
as in, to, and over, and upon all other navigable or public waters 
within this state; provided, this act shall not affect pending 
litigation or interfere with any vested rights that have hereto- 
fore been acquired upon any such lakes or streams. 


Section 2. All acts and parts of acts inconsistent or conflict- 
ing with this act are hereby repealed. 


ARTIFICIAL PoNpDs 


An artificial pond created by the damming of a nonnavigable 
stream or through the drilling of artificial wells, even though suf- 
ficient in size to be capable of navigation, is private property of the 
owner of the bed.“ 


DELEGATION OF LEGISLATIVE FUNCTIONS TO STATE 
DEPARTMENTS AND TO ADMINISTRATIVE AGENCIES 


From 1836 to 1910 the legislature granted 665 franchises for the 
construction of dams for various purposes, such as the development 
of power, improvement of navigation, to facilitate log driving, boom- 
age, or pisci culture, to feed canals, to create ponds, to flow cran- 
berry marshes, for the “public good,” and for general municipal 
purposes. Besides the foregoing, many franchises were granted for 
the construction of bridges, levees, canals, etc., and in addition 
many dams were constructed under the Milldam Act. 

The 1909 legislature appointed a special legislative committee to 
study water power, forestry, and drainage, and report the same with 
its recommendations to the 1911 legislature. No franchises for 
dams were granted after the appointment of the special legislative 
committee. The report of the committee resulted in the so-called 
Water Power Acts of 1911, 1913, and 1915. 

Under those acts, the Railroad Commission of Wisconsin (now 
Public Service Commission of Wisconsin) was given exclusive 
jurisdiction and power to issue permits for the construction of 
dams in navigable water, certain jurisdiction over dams constructed 
under the Milldam Act, and responsibility for solving the numerous 
problems arising from obstructions in navigable water. 





“8 Delta Fish and Fur Farms, Inc. v. Pierce, 203 Wis. 519, 234 N.W. 881 (1931). 
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There were various reasons for this delegation of power, the fore- 
most of which was to provide for the recapture by the state of the 
so-called “white coal” or water power. It was believed that the state 
should share in the benefits of the potential power which resides in 
falling water which could only be captured by the consent of the 
State. 

Other reasons for the delegation of power were that the legis- 
lature no longer had time or sufficient knowledge to study the plans 
for dams or to supervise their construction, and the failure of a 
dam might cause loss of life and damage to property, as was the 
case in 1911 when the reservoir dam and the Hatfield Dam in the 
Black River failed and caused the destruction of most of the business 
section of the city of Black River Falls. 

This delegation of power to state departments and administrative 
agencies was not new. The legislature formerly granted corporate 
franchises, a function now delegated to the Secretary of State. It 
changed the names of individuals, a change which is now accom- 
plished under the general law. It determined who the heir of a 
person was, now the function of the county court. The Territorial 
Legislature granted divorces from the bonds of matrimony, a power 
which is now within the jurisdiction of the circuit court. An amend- 
ment to the constitution in 1871** prohibits the enactment of any 
special or private laws pertaining to the foregoing and other subjects. 

The Water Power Laws of 1911 and 1913 contained certain pro- 
visions considered unconstitutional, resulting in the enactment of 
the 1915 Water Power Law, under which the Public Service Com- 
mission is now acting. This will be discussed later in this article. 


THE CUT-OVER LAND SECTION OF THE STATE 


By 1900 log driving had practically ceased, and the forests were 
denuded not only of the floatable pine timber but to a great extent 
of the hardwoods. Many of the small water powers which turned 
the machinery of gristmills and sawmills and other mills, as they 
required major repairs, were being abandoned, since it was cheaper to 
purchase power from a high-voltage transmission line as these were 
gradually extended to different parts of the state. The recreational 
industry was gradually supplanting the lumbering, and it demanded 
the strict interpretation of the new definition of “navigable stream,” 





** Wis. Const. Art. IV § 31. 
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” 


—that is, a stream “navigable for any purpose whatsoever.” Private 
fishing and hunting grounds were frowned upon and it was felt 
that navigable water should not be used for those purposes. 


WATER STORAGE RESERVOIRS 


The water-power owners on the Wisconsin River brought about 
the enactment of Chapter 335, Laws of 1907, which authorized the 
Wisconsin Valley Improvement Company to construct, operate, and 
maintain water-storage reservoirs for stream regulation and power 
production. Flood waters are stored in the reservoirs to be released 
during times of low stream-flow, thereby increasing the power out- 
put of each plant with little or no additional expense to the plant 
machinery in the mills or the cost of operation. The Wisconsin 
Valley Improvement Company maintains and operates 22 water- 
storage reservoirs having a combined capacity of 16,725,000,000 
cubic feet of water. 

A similar system of water-storage reservoirs is being maintained 
and operated at the headwaters of the Chippewa and Flambeau 
rivers by the Chippewa and Flambeau Improvement Company pur- 
suant to the provisions of Chapter 640, Laws of 1911. This com- 
pany operates four water-storage reservoirs having a combined 
capacity of 17,310,000,000 cubic feet of water. 

The Northern States Power Company also maintains and operates 

four water-storage reservoirs on the headwaters of the Chippewa 
River having a combined capacity of 2,597,000,000 cubic feet of 
water. o% 
The reservoirs are operated under the supervision of the Public 
Service Commission, which fixes the tolls. The entire cost of the 
construction, operation, and maintenance of the reservoirs is paid 
for in tolls collected from the water powers in proportion to the 
benefits conferred upon them by the released water. 


1911 AMENDMENT OF THE STATUTORY DEFINITION 
OF WHAT CONSITUTES A NAVIGABLE STREAM 


In 1898, navigable streams were defined as follows :* 


All rivers and streams which have been meandered and re- 
turned as navigable by the surveyors employed by the govern- 
ment of the United States are hereby declared navigable so far 


*/ Ws. Stats. § 1596 (1898). 














362 WISCONSIN LAW REVIEW [Vol. 1946 


as the same have been meandered, to the extent that no dam, 
bridge, or other obstruction shall be made in or over the same 
without the permission of the legislature; . . . 


By section 1, Chapter 652, Laws of 1911, the first water power 
act, this was amended to read :* 


Section 1596(1). All rivers and streams which have been 
meandered and returned as navigable by the surveyors employed 
by the government of the United States and all rivers and 
streams meandered or nonmeandered which are navigable in 
fact for any purpose whatsoever are hereby declared navigable 
to the extent that no dam, bridge, or other obstruction shall be 
made in or over the same without permission of the legislature. 


The amendment wrought a far-reaching and important change in 
the definition or description or conception of the term “navigable 
stream,” but the courts have not, so far as we have been able to 
ascertain, interpreted the meaning of the phrase “navigable in fact 
for any purpose whatsoever.” The amendment was doubtless in- 
tended to bring into the navigable class many streams which were 
nonnavigable under the old definition. 

The Milldam Act uses the negative of the definition of navigable 
streams. Section 3374, Statutes of 1898, provided: 


Any person may erect and maintain a water mill and a dam 
to raise water for working it upon and across any stream that is 
not navigable upon the terms and conditions and subject to the 
regulations hereinafter expressed. 


By section 1, Chapter 533, Laws of 1911, the foregoing section 
was amended to read: 


Section 3374. Any person may erect and maintain a water 
mill and a dam to raise water for working it upon and across 
any stream that is not navigable in fact for any purpose what- 
soever upon the terms and conditions and subject to the reg- 
ulations hereinafter expressed. 


And in the chapter of the Wisconsin Statutes on Water Power 


Law, under the heading “Definitions,” it is provided as follows :* 


“Navigable waters” means all waters declared navigable by 
Chapter 30 of these statutes. 


Thus, since the 1911 amendment, streams fall in only two class- 
ifications, namely, those which are navigable in fact for any purpose 





“6 Now Wis. Stats. § 30.01 (2) (1945). 
#7 Wis. Stats. § 31.01 (2) (1945). 
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whatsoever and therefore public for log driving and other lawful 
purposes, and those which are not navigable for any purpose what- 
soever and therefore private. The amendment wiped out the tech- 
nical meaning which the courts had applied to the term “nonnav- 
igable” in the Milldam Act. Since the amendment a milldam may 
only be constructed in a stream not navigable for any purpose 
whatsoever, or in other words, only in a stream in which the owner 
of the land through which it flows may also construct a dam under 
the common law without further legislative permission, subject only 
to the supervision and control of the Public Service Commission. 

Consequently it is unlikely that any dam will in the future be 
built under the Milldam Act. A stream not navigable for any pur- 
pose whatsoever, let us say for the floating of pulpwood, would be 
too small and would also be economically unsound for power de- 
velopment. 

The Milldam Act* was renumbered, revised, repealed, and con- 
solidated with the Water Power Law“ and placed under the juris- 
diction of the Railroad Commission of Wisconsin (now Public 
Service Commission of Wisconsin) by Chapter 474, Laws of 1917. 
It now appears as sections 31.31 to 31.34, Wisconsin Statutes (1945). 


THE WATER POWER LAW - CHAPTER 31, STATUTES 
GENERAL STATEMENT 


The Water Power Law grants to the Public Service Commission 
the right to hear and determine matters or causes in eight fields or 
spheres of authority: 


Regulation of the flow and level of waters; issuance of permits 
to construct dams in navigable streams; issuance of permits for the 
diversion of surplus water from one watershed to another ; authoriza- 
tion of private persons to construct and maintain a bridge across 
any navigable water having a width of 35 feet or more; unlawful 
obstructions in navigable waters; making of contracts on behalf of 
the state of Wisconsin for the removal of materials from the beds 
of navigable lakes, such as sand, gravel, marl, etc.; the Milldam 
Act; dams in nonnavigable streams, other than dams constructed 
under the Milldam Act. The law contains 36 sections and covers 
only 11 pages in the statutes. 


The Public Service Commission in exercising its power and per- 
forming its duties under this law must also be guided and con- 





48 Wis. Stats. Cu. 145 (1915). 
49 Wis. Stats. Cu. 69m (1915). 
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trolled® by the powers with which it is invested, namely, the chapters 
on Regulation of Public Utilities," and Municipal Acquisition of 
Utilities.” 

The phrases “in the interest of public rights in navigable water” 
or “so as to conserve and protect all public rights in navigable 
waters” or “violate public rights” or similar phrases occur many 
times in the Water Power Law. Before the commission may prop- 
erly administer the law, it must know what those phrases mean. 
There is nothing in the statutes anywhere that tells what rights the 
public has in navigable water. The statute does not even define the 
term “navigable in fact” or “navigable in fact for any purpose 
whatsoever,” and so to determine the meaning of those terms one 
must look elsewhere in the law, in the decisions of the courts. 

The fact, as will appear from a reading of the law, that many of 
the provisions of the Water Power Law are couched in general terms 
makes the law a vital living force which grows and expands with 
the needs of the people. We do not mean to imply that the com- 
mission may read into the law something which is not there, but 
rather that the law may be interpreted in the light of present-day 
knowledge, practices, and customs, and this process of adapting the 
rules of law pertaining to waters to the needs of the people is still 
going on. 

In 1924 the Public Service Commission sponsored the enactment 
of Chapter 523, Laws of 1929, which provides: 


. . . The enjoyment of natural scenic beauty is declared to 
be a public right, and if the commission shall find that the 
construction, operation or maintenance of a proposed dam is 
contrary to the public interest, when the public right to the 
enjoyment of natural scenic beauty is considered, no permit 
shall issue. 


Under this act the commission™ denied an application of the 
Mellen Granite Company for a permit to construct a dam across the 
Potato River in Iron County for the reason that waterfalls and 
cataracts for about one mile of river in a scenic gorge would be 
forever destroyed. 

In 1935, after a prolonged dry period, the legislature authorized 
the diversion of surplus water from one watershed to another,™ a 





50 Wis. Stats. § 31.03 (1945). 
51 Wis. Stats. CH. 196 (1945). 
52 Wis. Stats. Cu. 197 (1945). 
53 Docket 2-WP-326. 

54 Wis. Laws 1935, C. 287. 
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law likewise sponsored by the commission. In 1941, the legislature 
invested the Public Service Commission with power to authorize a 
private person to construct a bridge across navigable water having 
a width of 35 feet or more.” 

There appears to be a need for additional legislation to make our 
navigable waters still more serviceable and more enjoyable to the 
public. It might, for example, be desirable to empower municipal- 
ities to authorize the construction of harbors for small boats in our 
inland waters, subject to the approval of the Public Service Com- 
mission, such supervision being necessary to provide more or less 
uniformity in developments of that character. 

We now consider the jurisdiction of the Public Service Com- 
mission in the eight fields of authority previously outlined. 


I 
REGULATION OF THE FLOW AND LEVEL OF WATERS 


The commission has set bench marks at 1,200 dams to establish 
a position or datum from which may be reckoned the height of 
dams, spillways, and other structures, the level of lakes, rivers, 
canals, etc. It has from time to time taken and recorded the eleva- 
tions of such structures and of water levels with reference to the 
datum of the bench-marks. One of the purposes of securing and 
recording such information is to determine whether water power 
owners and the owners of other dams controlling water levels are 
complying with the requirements of the franchise or the permit of 
the Public Service Commission under which they are operating, and 
more particularly whether they are maintaining the level of water in 
the mill pond or lake at normal or, as the case may be, within the 
minimum or maximum level established by the commission. The 
commission has thus determined, found and recorded the normal 
levels of many ponds and lakes. It has in numerous cases determined 
the maximum level of water that may be impounded by milldams 
or reservoir dams and the minimum level of water to which the mill 
pond or reservoir may be reduced by the release of water through 
such dams. 

Forty-two gaging stations are being maintained by the commission 
in co-operation with the Geological Survey of the United States 
Department of the Interior for measuring and recording the vol- 





55 Wis. Laws 1941, C. 331. 
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ume of flow in the streams. These records are used for various 
purposes, such as to determine the amount of power which may be 
developed in the stream; to estimate the quantity of flood water 
which a dam may be required to withstand; to determine the flood 
capacities required for highway bridges; to forecast flood stages in 
river valleys. 

Stream-flow records are essential to properly solve certain prob- 
lems involving riparian rights. Long-time records are very valuable 
in solving controversies over the reasonableness of diverting certain 
quantities of water from a stream for manufacturing processes, 
cranberry culture, irrigation, and the like. Without stream-flow 
records for a sufficient number of years it is impossible to determine 
with any degree of accuracy the most feasible water-wheel capacity 
for a particular water power or the minimum gate capacities for 
controlling floods. 

The waters included in this sphere of activity fall into the follow- 
ing classes: navigable streams; nonnavigable streams; natural and 
navigable lakes; lakes artificial and nonnavigable in the sense that 
they are not public. 

When a dam is to be erected to control the water level of a 
natural lake, the commission must find what the normal level of the 
lake is, or in a proper case establish the minimum and maximum 
levels to be maintained within the ordinary low- and the ordinary 
high-water marks. When all riparian owners on the lake agree 
upon a level different from the ordinary level to be maintained and 
no public rights will thereby be adversely affected, the commission 
may authorize maintenance of such agreed level or levels. A greater 
latitude may be allowed in the fluctuation of the water levels in 
artificial lakes than in natural lakes. 

The purpose of establishing such water levels may be, among 
others: to protect the public water supply in the interest of public 
health; to protect highways and bridges; to protect shorelines; to 
protect agricultural lands; to aid navigation; to protect and conserve 
hunting and fishing grounds; to protect spawning grounds; to equal- 
ize the outflow for the watering of stock; and for numerous other 
purposes, as for example, at Colfax, the commission fixed a min- 
imum flow to preserve navigation and fish life between the dam and 
the tailrace of the power plant®™* 

By Chapter 151, Laws of 1933, the legislature provided that a 





55" Docket WP-115, 23WRC866. 
56 Wis. Stats. § 31.34 (1945). 
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dam in a navigable stream shall pass at all times “at least twenty- 
five per cent of the natural low flow of water of such stream,” except 
when the water is discharged directly into a lake, mill pond, storage 
pond, or cranberry marsh. There is an important exception to the 
general rule in the proviso that the act shall not apply to cases 
“where in the opinion of the Public Service Commission such min- 
imum discharge is not necessary for the protection of fish life.” The 
statute does not define the phrase “natural low flow of water of such 
stream.” The commission held this to be the flow at the 90% point 
on the duration curve. 

In State ex rel Priegel v. Northern States Power Co.,™ it is held 
that the primary purpose of section 31.34, Statutes, is to protect 
the rights of lower riparian owners to a reasonably adequate natural 
flow of the stream against upper owners cutting off such flow. 

Section 31.18 of the Statutes provides that the grantee of a per- 
mit and the owner of a dam constructed before permits were required 
by law . . . shall not wilfully, or otherwise, injure, remove or destroy 
the same, or any part thereof, unless the commission shall have ap- 
proved such removal or destruction in writing. 

Problems difficult to solve may arise under this section. If, for 
example, the owner of a dam constructed and maintained pursuant 
to a permit or a legislative franchise wishes to abandon it and be 
relieved from his obligation to maintain and operate it, but cannot 
for valid reasons obtain the consent of the commission to do so and 
he thereupon conveys it to fictitious or impecunious persons, the 
question arises whether the commission may in any manner enforce 
compliance with the statute which requires the owner to maintain 
the dam in good condition, particularly in cases where the dam has 
no economic value and from that standpoint is not worth rebuilding. 

In State of Wisconsin v. Tomahawk Hydro Electric Company™ 
involving the Tomahawk dam in the Wisconsin River, the owner of 
the dam had failed to make repairs to the dam as ordered by the 
commission on the ground, as the facts were, that all of its property, 
including the dam, was heavily mortgaged, and that the company 
was insolvent. 

The Public Service Commission thereupon caused an action to be 
brought against the owner to enforce compliance with its order. The 
circuit court, after a trial, ordered the dam sold free and clear of in- 
cumbrances to a purchaser willing to make the repairs. On the sale, 





57 242 Wis. 345, 8 N.W. (2d) 350 (1943). 
58 Docket 2-WP-103, 4 P.S.C.R. 467. 
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the dam was purchased by the Wisconsin Public Service Corpora- 
tion for approximately $8,000, and it has since been reconstructed.” 

It would seem to be reasonable that when a dam has outlived its 
usefulness for the purpose for which it was constructed, the owner 
of the dam is entitled to an order authorizing its removal or abandon- 
ment unless he is under some obligation to maintain the pond, such 
as the sale by him of water lots on the pond with the express or 
implied agreement that the pond would be maintained. The com- 
mission has in a number of cases authorized the abandonment of 
dams. 


II 


IsSUANCE OF PERMITS TO ConstrucT Dams IN 
NAVIGABLE STREAMS 


Exclusive jurisdiction is conferred upon the Public Service Com- 
mission™ over the granting of permits to construct, operate, and 
maintain dams in navigable streams and over other matters by 
Chapter 31 of the Statutes. There are two apparent exceptions with 
reference to the exclusive power of the commission to grant permits 
for dams in navigable streams. These are contained in the reservoir 
laws previously described. 

When the Water Power Law of 1915 was enacted, the Wisconsin 
Valley Improvement Company” and the Chippewa and Flambeau 
Improvement Company” had been granted the perpetual right to 
construct dams in the Wisconsin River and its tributaries and in 
the Chippewa and Flambeau rivers and their tributaries, respectively. 
The Public Service Commission has jurisdiction over the activities 
of those corporations,” such as the approval of plans for the dams 
and other structures, determination of costs, apportionment of 
tolls, etc. 

The general powers of the commission under this subdivision are: 


To issue permits for the construction of dams in navigable streams 
for any lawful purpose ;* 





58 Docket 2-WP-103, 4 P.S.C.R. 467. 

®°The Public Service Commission was originally designated Railroad Com- 
mission. Its name was changed by Wis. Laws 1931, C. 183. 

61 Wis. Laws 1907, C. 335, as amended. 

82 Wis. Laws 1911, C. 640, as amended. 

®8 The reservoir laws provide that the state of Wisconsin, when it shall have 
the constitutional power, may acquire the reservoirs by paying therefor the actual 
costs of them to those companies. 
64 Wis. Stats. § 31.04 (1945). 
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To issue permits to legalize dams existing without legislative 
authority ;* 


To grant permission to rebuild, raise, and enlarge existing dams ;” 


To deny a permit if the commission finds that the proposed dam is 
contrary to the public interest when the public right to the enjoy- 
ment of natural scenic beauty is considered ;” 


To issue certificates of public convenience and necessity authorizing 
the acquisition by a domestic electric utility of a developed or an 
undeveloped water power or dam site at a price designated in such 
certificate ;* 


To fix the “water power value” under section 31.09 before issuing 
a permit if the dam is capable of developing fifty theoretical horse 
power or more available for fifty per cent of the time; 


To determine methods of construction, operation, maintenance, and 
equipment for any dam in order to protect public rights in public 
waters ; 


To require the construction in connection with dams of log chutes, 
boat locks, fishways,” spillways, booms, piers, etc. ;”° 


To authorize the owner of a dam to remove or abandon it ;” 


To require the lands to be flowed to be cleared of brush and timber 
before flooding the same ;” 


To inspect dams as to safety in both navigable and nonnavigable 
streams, and to require alterations and repairs to be made to dams 
and reservoirs in order to make them safe; or to require the 
owner of a dam to draw the water from the pond to prevent im- 
pending danger to persons or property below the dam ;” 


To approve or withhold approval of the transfer or assignment of 
a permit ;* and 


To hold investigations and make findings as to whether a dam main- 
tained under a permit is owned or controlled in violation of section 
31.22, which prohibits unlawful combinations or trusts, as therein 





6 Wis. Stats. § 31.07 (1945). 

66 Wis. Stats. § 31.13 (1945). 

87 Wis. Stats. § 31.06 (3) (1945); See Docket 2-WP-326. 

68 Wis. Stats. § 31.15 (1945). 

6° Fishways of the Barr type were ordered in seven dams. 

In Docket 2-WP-10, the application for a fishway in the dam which created 
Lake Chippewa, Sawyer County, was denied on the ground that the cost (about 
$25,000) would be too great for the rate payer to bear. (March 17, 1933). 

In Docket 2-WP-238, the commission authorized an expenditure of $10,000 for 
a fish hatchery at this dam in lieu of a fishway, pursuant to section 31.02 (4) (c). 
(September 27, 1937). 

7 Wis. Stats. § 31.02 (1945). 

7 Wis. Stats. § 31.18 (1) (1945). 

7 Wis. Srats. § 31.18 (4) (1945). 

78 Wis. Stats. § 31.19 (1945). 

74 Wis. Strats. § 31.21 (1945). 
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defined, or is the subject of a conspiracy to limit the output of 
hydraulic power or unlawfully to restrain trade in the generation 
or distribution of hydroelectric power derived therefrom. 


The matter of issuing permits involves both engineering and legal 
problems, and information must be collected and considered. As 
already indicated, stream-flow records are necessary to determine the 
necessary flood capacities of the spillways and gates and to determine 
the strength which will be required to make the dam safe against 
floods. Such records are also essential to determine whether the 
development would be justified from an economic standpoint. 

In this connection it may be pointed out that, even with the 
knowledge in the possession of the United States engineer who de- 
signed the Portage dam in the Fox River, the dam came very near 
failing in 1926. Had this occurred, water from the Wisconsin River 
would have been diverted into the Fox River and have resulted in 
untold damage. An illustration of the results of the lack of long-time 
stream-flow records is the failure of the Dells dam in the Black 
River in 1911 which caused or contributed to the failure of the Hat- 
field dam and the destruction of much of the business section of Black 
River Falls. 

Another illustration of the danger of proceeding to construct a 
water power without adequate stream-flow records is the Dells dam 
in the Prairie River near Merrill. The dam was constructed in 1904 
or 1905. The dam and powerhouse were constructed of stone 
masonry. The dam had six floodgates, and developed a head of 50 
feet. One 2-runner turbine was installed and connected to a horizon- 
tal 1,400 kw. generator, but after the installation was completed, 
it was found that the flow was insufficient to turn the machinery. 
The machinery was later removed, and the powerhouse has gone to 
decay. In these cases there appear to have been insufficient stream- 
flow records or they were unintelligently treated. If long-time stream- 
flow records had been available, it would have resulted in a stronger 
design for the Dells and Hatfield dams, and the Prairie River dam 
would not have been constructed. 

The proposal under the recapture clause” must be filed in two 
cases, namely: (a) with an application for a permit to build a dam ;” 
(b) with an application to legalize a dam which was constructed 
without legislative authority.” A permit to rebuild or enlarge a 
dam, on the other hand, does not require the proposal under the re- 
capture clause. 

The procedure to acquire a permit is simple. Blank application 
forms may be obtained from the commission. Notice of hearing on 
the application must be given by publication in a newspaper des- 
ignated by the commission, and by personal service upon all persons 
whose lands will be affected by the proposed project. 





™ Wis. Stats. § 31.09 (1945). 
7 Nekoosa Edwards Paper Co. v. Railroad Commission, 201 Wis. 40, 229 N.W. 


631. (1930). 
7 Fox River Paper Co. v. Railroad Commission, 189 Wis. 626, 208 N.W. 266, 


274 U. S. 651 (1926). 
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It was held in New Lisbon v. Harebo, et al.,” that the commission 
may not withold a permit merely because the applicant has not 
acquired all of the flowage rights. Prior to the decision in the 
New Lisbon case, the Commission held that an applicant for a 
permit may be required to secure all flowage easements before 
the issuance of a permit. The departmental rule was believed to 
be in the interest of owners whose lands would be required for 
flowage, particularly those who might lose their rights where the 
amount of damage to the land flowed might be less than the cost 
of attorneys’ fees to conduct a condemnation suit, or who for other 
reasons might be unable to vindicate their rights. 

When there are numerous owners whose lands will be flooded, as 
in the case involving the Billy Boy dam in the Court Oreilles chain 
of lakes, Sawyer County,” it is far easier to secure the necessary 
flowage rights before the permit is granted than afterwards. In this 
case, among the signers of flowage easements appear the names of 
Annie, William, Joseph, and Alta Isham Billy Boy; John Blue- 
Sky; John Stone; Mayme Gobler; Antoine Crowe; George and 
Joseph Crow. 

The valuation made by the commission under section 31.09 is 
only for the purpose of acquisition by the state. It is not usable 
for other purposes, such as in rate cases; stock and bond, or other 
securities authorizations; or for taxation purposes. 


III 


ISSUANCE OF PERMITS FOR THE DIVERSION OF SURPLUS WATER 
FROM ONE WATERSHED TO ANOTHER 


Section 31.14 was enacted by Chapter 287, Laws of 19235, fol- 
lowing a series of dry years from 1930 to 1934, inclusive. Sub- 
sections (1), (2), and (3) of section 31.14 read as follows: 


(1) It shall be lawful to temporarily divert the surplus 
water of any stream for the purpose of bringing back or 
maintaining the normal level of any navigable lake or for main- 
taining the normal flow of water in any navigable stream, 
regardless of whether such navigable lake or stream is located 
within the watershed of the stream from which the surplus water 
is diverted, and water other than surplus water may be diverted 
with the consent of riparian owners damaged thereby for the 





78 224 Wis. 66, 271 N.W. 659 (1937). 
79 Docket 2-WP-232. 
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purpose of agriculture or irrigation but no water shall be so 
diverted to the injury of public rights in the stream or to the 
injury of any riparians located on the stream, unless such 
riparians shall consent thereto. 


(2) Surplus water as used in this section means any water 
of a stream which is not being beneficially used. 


(3) The public service commission may determine how much 
of the flowing water at any point in a stream is surplus water. 


The act sets out in detail the procedure to be followed to obtain 
a permit from the Public Service Commission authorizing the 
diversion of surplus water from a navigable stream. The Public 
Service Commission may grant a permit only after a public hearing 
on the application, notice of which must be given by publication and 
mailing in manner similar to the notice of hearing required upon an 
application for a permit to construct a dam under section 31.06 of 
the Statutes. The commission in issuing its permit is required to 
fix the quantity of water to be diverted and the times when the 
same may be diverted. 

The state of Wisconsin adopted the English common law of 
riparian rights.*° Under the common law, a riparian owner on either 
a navigable or a nonnavigable stream is entitled to have the stream 
which washes his land flow as it is wont to by nature without 
material diminution or alteration.” A riparian owner who is in- 
jured by the diversion may obtain redress from the courts in the 
form of damages or in certain cases by injunction upon a showing 
that the diversion is an unreasonable use in excess of the rights 
incident to riparian ownership. The act therefore provides that only 
surplus water may be diverted and that the diversion must cease 
as soon as the water to be diverted is no longer surplus water. 

In Flambeau River Lumber Co. v. Railroad Commission™ it was 
held that as against the Chippewa and Flambeau Improvement Com- 
pany a lumber company is entitled to the water at times and in 
quantities necessary to make the river suitable for log driving; that 
when water is not required for log driving as against the lumber 
company, the reservoir company may impound the water in its 
reservoir for power production. The court further held that the right 
of a navigator to the flow of the stream is subject to reasonable 





80 Wis. Stats. § 30.01 (4) (c) (1945). 

81 Mohr v. Gault, 10 Wis. 455, 461 (1860); McAvoy v. Gallagher, 107 Wis. 
331, 83 N.W. 633 (1900) ; Kimberly & Clark Co. v. Hewitt, 75 Wis. 371, 44 N.W. 
303 (1890). 

82 204 Wis. 524, 236 N.W. 671 (1931). 
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control and regulation by the state in the public interest, saying :™ 


. .. There is no reason why the flow of the stream should not 
be impounded for power purposes if it be done without damage 
to lower riparians. It is apparent that the intending navigator 
cannot arbitrarily require a log-driving stage of water in the 
river when no useful purpose is to be served thereby and so 
vindicate a barren, naked legal right if such exists. It is con- 
sidered that it is not within the province of the court to exercise 
its judgment as to the amount of water reasonably necessary for 
purposes of navigation, and certainly it could not determine the 
proper times for the release of impounded water. These are 
clearly administrative matters. 

Section 31.14(2) defines surplus water as “any water of a stream 
which is not being beneficially used.” The act provides that water 
other than surplus water may be diverted with the consent of the 
riparians affected thereby. This provision was inserted in the in- 
terest of the cranberry growers who use large volumes of water for 
such purposes as to ward off frost, to kill insects and weeds by flood- 
ing, and to flood the field to float the berries and thereby lessen the 
burden of harvesting the berries, etc. Even before the enactment of 
section 31.14, cranberry growers constructed a canal 20 miles long 
from the Wisconsin River at Wisconsin Rapids to the headwaters 
of Cranberry Creek in the town of Cranmoor. After serving the 
cranberry fields of the various growers, the water eventually dis- 
charged into the Yellow River. 

The Public Service Commission authorized Washburn County™ 
to construct a dam in the Totogatio River for the purpose of creat- 
ing a head of 21 feet and a flowage of 1,700 acres. One of the 
purposes of the project was to permit the diversion of surplus water 
from the pond by gravity into the three Kimball lakes, the waters 
of which are being diverted to extensive developed cranberry fields. 
After serving the Kimball lakes, the water was proposed to be dis- 
charged into Lake Nanoy which was then at an abnormally low stage. 

The Public Service Commission granted permits for the diversion 
of surplus water in the following cases, namely : 

Washburn County was authorized to divert surplus water from 
the Clam River Drainage to Shell Lake to restore Shell Lake to 


normal.*° 
Sawyer County was authorized to divert surplus water from the 
north fork of the Chippewa River into Round Lake.® 





83 204 Wis. 524, 544, 236 N.W. 671 (1931). 
84 Docket 2-WP-266. 

85 Docket 2-WP-491, Nov. 15, 1940. 
86 Docket 2-WP-298, June 21, 1937. 
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The Lutheran Retreat Association of Wautoma was authorized 
to divert surplus water from Mount Morris Lake into Bullhead 


Lake.” 

The Drainage Commission of the Dandy Creek Drainage District 
was authorized to divert surplus water from Dead Creek Ditch and 
the Bass Lateral north of Dandy Creek Dam No. 12 into sections 
33, 34, and 27, township 19 north, range 1 east, Monroe County, for 
the purpose of creating and maintaining a reservoir to conserve and 
protect the timber and wildlife resources within the area of the 
Central Wisconsin Game Project. 

Barron and Polk counties were authorized to divert surplus water 
from the Apple River Drainage Ditch into Horseshoe and Mud 
lakes in Barron and Polk counties.” 

Barron County was authorized to divert surplus water from Duck 
Lake into Beaver Dam Lake.” 


IV 


AUTHORIZATION OF PRIVATE PERSONS TO CONSTRUCT AND MAINTAIN 
A BRIDGE ACROSS ANY NAVIGABLE WATER HAVING A 
WIDTH OF THIRTY-FIVE FEET oR More 


The Public Service Commission is authorized” to approve plans 
for a private bridge across any navigable water having a width of 
35 feet or more after a public hearing on not less than ten days’ 
written notice to the applicant and to the county and town clerks 
of the county and town wherein all or a portion of the proposed 
bridge is to be located. Proceedings to be followed in obtaining 
approval of the plans and the conditions upon which the bridge 
may be maintained are set forth in the statute with sufficient detail 
and require no further comment. 

Three applications for the approval of plans came before the Com- 
mission. In two cases the plans were approved, namely: Alvin P. 
Kletzsch was authorized to build a bridge across a narrow bay in 
Lake Okauchee, town of Merton, Waukesha County ;” the Con- 
servation Commission was authorized to construct a bridge across 
the “Narrows” in Plum Lake, Vilas County.” 

In one case, the commission denied the application of Martin J. 





87 Docket 2-WP-418, February 21, 1939. 
88 Docket 2-WP-312, July 30, 1937. 

89 Docket 2-WP-392, October 21, 1938. 

°° Docket 2-WP-288, January 27, 1937. 

91 Wis. Stats. § 31.23 (3) (1945). 

®2 Docket 2-WP-551. 

%8 Docket 2-WP-223. 

% Docket 2-WP-547. 
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Gillen and others for authority to construct a private bridge over 
the thoroughfare connecting Big Lake and West Bay Lake in Vilas 
County, on the ground that it would impair the public rights of 
navigation and fishing in the Cisco chain of lakes located in Wis- 
consin and Michigan. 


V 
UNLAWFUL OBSTRUCTIONS IN NAVIGABLE WATERS 


Three sections of the Water Power Law are devoted to abate- 
ment of obstructions in navigable waters.” An obstruction may 
consist of lowering the water level by dredging or otherwise, as well 
as by placing physical obstructions in the water. Thus the com- 
mission held that dragging the river and removing grass and rooted 
weeds in a long reach of the Yahara River above Stoughton to ob- 
tain a larger flow for power production, whereby the water level of 
Lake Kegonsa was lowered, constituted an unlawful obstruction.” 

Section 31.23(1) provides a forfeiture or penalty of not more 
than fifty dollars for each day that any person 


(a) shall obstruct any navigable waters and thereby impair the 
free navigation thereof ; 


(b) or shall place therein or in any tributary thereof any sub- 
stance whatever that may flow into and obstruct any such 
waters or impede their free navigation; 


(c) or shall construct or maintain, or aid in the construction or 

maintenance therein of any bridge, boom or dam not 
authorized by law, 
But the floating or movement of logs or timber in navigable 
waters, or the necessary use of temporary booms in the 
course of such floating or movement, or the cutting of 
weeds in such waters with the consent of the Conservation 
Commission, shall not incur such forfeiture. 


Section 31.23(2) provides: 


Every person or corporation violating any of the provisions 
of this chapter, other than those mentioned in subsection (1) 
of this section, or violating any order made by the commission 
pursuant to any provision of this chapter, shall forfeit for each 
such violation not more than one thousand dollars. 

Section 31.23(3) provides that the construction and maintenance 





% Wis. Stats. § § 31.23, 31.24, “am (1945). 
6 Docket 2-WP-78, 3 PS.CR 
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of a bridge in navigable waters by a private citizen with the approval 
of the Public Service Commission shall not incur such forfeiture. 
It is to be noted that the term “navigable waters” includes both 
rivers and lakes. 

Section 31.25 declares the following obstructions to be public 
nuisances : 

... every dam, bridge, or other obstruction constructed or main- 

tained in or over any navigable waters of this state in violation 


of the provisions of this chapter, and 
every dam not furnished with a slide, chute, or other equip- 


ment prescribed by the commission .. . 
The section further provides that 


. . the construction thereof may be enjoined and the main- 
tenance thereof may be abated by action at the suit of the state 
or any citizen thereof. 


Section 31.24(1) directs the commission to report to the governor 
every forfeiture incurred under subsection (1) of section 31.23 and 
every nuisance committed in violation of section 31.25. The governor 
shall thereupon cause the attorney general to recover the forfeiture 
or abate such nuisance. 

It may appear from a casual reading of these sections that they 
are easy to administer. Such, however, is not the case. For the 
better analysis we have divided section 31.23(1) into three parts - 
(a) (b) and(c), as appears above. 

If the first part (a) is interpreted literally, namely, that every 
person subjects himself to a penalty who “shall obstruct any nav- 
igable waters and thereby impair the free navigation thereof,” the 
conclusion cannot be avoided that every structure whatsoever in a 
navigable water violates this section. Every wharf, pier, dock, diving 
platform, boat slip, and boat at anchor impairs the free navigation 
at the point where it is maintained. 

It is obvious that only unlawful obstructions are meant to be in- 
cluded in the section. The Water Power Law does not, however, 
define which structures or obstructions are lawful and which are 
unlawful. The rule by which this can be determined must be sought 
for elsewhere, either in the statutes or in the decisions of the courts. 

Again, under the third part (c), only bridges, booms, and dams 
not authorized by law are proscribed, The Water Power Law does 
not define lawful or unlawful bridges or booms. Here too the com- 
mission must look elsewhere in order to determine whether a bridge, 
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a boom, or a dam constructed prior to or since the enactment of 
Chapter 31 of the Statutes is authorized by law. 

In order, then, to administer sections 31.23, 31.24, and 31.25, one 
must be familiar not only with the statutory provisions pertaining 
to the subject matter, but also with the common law. Under the 
common law one of the rights of a riparian proprietor on navigable 
water is the right to build a pier from the shore out to water deep 
enough to navigate his boats. However, if he goes out farther than 
is reasonably necessary for navigation purposes, the pier becomes 
an unlawful obstruction and a public nuisance subject to abatement. 

A riparian proprietor may draw a reasonable amount of water 
from a navigable stream or lake for domestic purposes, for irriga- 
tion, for cranberry culture, or for manufacturing purposes, but this 
right must be exercised with due regard to similar rights of other 
riparian owners. There are other riparian rights appurtenant to 
riparian lands, such as constructing a fence along the bounday of 
the .lot to the water’s edge but not beyond the ordinary low-water 
mark. 

The aforementioned rights cannot be measured by any fixed rule; 
they are relative rights; they vary not only with respect to the size 
of the stream or lake but also with reference to the use which other 
riparian owners are entitled to make of the same, and with due 
regard to the use which the public may make of such waters. In fact, 
those rights may be abridged or possibly extinguished by the state 
without compensation to the owner in cases where the state under- 
takes to improve the water for navigation. 

The substance of the three sections has been on the statutes con- 
tinuously since territorial days. For the sake of clarity we venture 
to repeat, somewhat, statements made in another connection. Act 
No. 9, Territorial Laws of 1840-41, already referred to, provides 
that all rivers and streams of water in this territory, in all places 
where the same have been meandered and returned as navigable by the 
surveyors employed by the United States Government, are declared 
navigable to such an extent that no dam, bridge, or other obstruction 
may be made in or over the same without the permission of the 
legislature. 

This statute was reenacted without change by Chapter 34, Re- 
vised Statutes of 1849. 

It was again reenacted by section 2, Chapter 72, Laws of 1853, 
and the following proviso added: 
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Provided, nothing herein contained shall be construed so as to 
affect any act now in force granting to towns or county boards 
of supervisors, the power to erect or authorize the construction 
of bridges across such streams. 


In 1858 this statute was renumbered to be section 2, Chapter 41, 
Revised Statutes of 1858, substantially without change. 

In 1878 it was renumbered to be section 1596, Statutes of 1878, 
with only verbal changes. Thus far only navigable rivers and streams 
were mentioned. The term “navigable waters,” which would in- 
clude lakes, was not employed. 

In 1911 the statute was amended to read and provide as follows: 


1596 (1) All rivers and streams which have been meandered 
and returned as navigable by the surveyors employed by the 
government of the United States, and all rivers and streams 
(Italics mine) meandered or nonmeandered which are navigable 
in fact for any purpose whatsoever are hereby declared navigable 
to the extent that no dam, bridge, or other obstruction shall be 
made in or over the same without the permission of the leg- 
islature; .. . 

(2) Any dam, bridge or other obstruction constructed or 
maintained in or over any navigable waters (Italics mine) of 
this state in violation of the provisions of this section is hereby 
declared to be a public nuisance, and the construction of any 
such dam, bridge or other obstruction may be enjoined or its 
maintenance abated by action at the suit of the state or any 
citizen thereof. 


Subsection (3) provides a forfeiture for violations, and subsec- 
tion (4) makes it the duty of the Public Service Commission to re- 
port violations to the governor of the state. 

Note that subsection (1) forbids the construction of a dam, bridge, 
or other obstruction over meandered rivers and streams and over 
rivers and streams navigable in fact. Navigable lakes are not men- 
tioned. Subsection (2), however, provides that such structures, 
that is, a dam, bridge, or other obstruction, in or over navigable 
waters (a term which includes lakes), if maintained in violation of 
said section, are public nuisances. 

This apparent inconsistency between subsections (1) and (2) was 
corrected by the revision of 1917* when the law was renumbered 
and revised to read as in the statutes today. 

When a cause under this section comes before the commission, 
either on complaint or on motion of the commission, it must first 





®7 Wis. Laws 1917, C. 474, § 23. 
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determine whether the person complained of is within his legal rights 
in maintaining the obstruction. The most common unlawful obstruc- 
tions are fills on the beds of navigable lakes and rivers. Such fills 
are made either to extend or enlarge the area of land of the riparian 
proprietor, or to dispose of industrial or other wastes. Such obstruc- 
tions, although in violation of the common law, are since 1933 also 
prohibited by section 30.02(1)(b), which reads: 


It shall be unlawful to deposit any material or to place any 
structures upon the bed of any navigable water where no shore 
line has been established or beyond such shore line where the 
same has been established. 


Section 30.02(1) was enacted™ at the suggestion of the Public 
Service Commission. Its purpose was twofold, namely, to have a 
statutory declaration which could be pointed out prohibiting such 
intrusions on the bed of navigable water, and to permit the govern- 
ing body of a municipality to establish a new shore line for the pur- 
poses mentioned in the statute, subject to the approval of the Public 
Service Commission. 

The commission has held that, under the circumstances then exist- 
ing in certain cases, farm bridges, barbed wire fences, duck ponds, 
and enclosed watering places in navigable streams, more particularly 
if the stream is floatable only, did not violate the provisions of sec- 
tion 31.23, and did not require abatement under section 31.25. 

It based its decision in those cases on the authority of A.C. Conn 
Co. v. The Little Swamico Lumber Manufacturing Co.” in which 
the supreme court held that a distinction may be made between float- 
able streams and streams of greater navigable capacity when con- 
sidering the rights of riparians and of the public in the use of the 
stream, and that a riparian on a small stream has a greater right to 
place obstructions in the stream than has a riparian on a larger stream. 

The court, among other things, held: 


The rights of the riparian owner and of the public are both to 
be enjoyed with due regard to the existence and preservation 
of the other. The right of floatage of logs is not paramount in 
the sense that the using of the water by the riparian owner for 
machinery is unlawful so long as he does not materially or un- 
reasonably interfere with the public right (Morgan v. King, 18 
Barb. 277; Gould on Waters, sec. 110; Harrington v. Edwards, 
17 Wis. 586) ; but he may use the stream and its banks for every 





% Wis. Laws 1933, C. 455. 
9974 Wis. 692, 43 N.W. 660 (1889). 
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purpose not inconsistent with the public use. Sec. 1598, R.S., 
seems to go on some such principle. It provides that every per- 
son who shall obstruct any navigable stream in any manner so 
as to impair the free navigation thereof, or place in such stream 
or any tributary thereof any substance whatsoever so that the 
same may float in or into and obstruct any such stream or im- 
pede its free navigation, or construct or maintain, or aid in the 
construction or maintenance of, any boom not authorized by 
law in any such navigable stream, shall be liable to a penalty, 
etc. This plainly implies that an obstruction in a navigable 
stream which does not impair the free navigation thereof, though 
not authorized by law, is not a nuisance and unlawful. Dams, 
booms, mills, and bridges, even, may be constructed on some 
navigable streams in such a manner as not to seriously affect 
the navigation thereof or infringe upon the common right. To 
say, therefore, that there can be no obstruction or impediment 
whatsoever by the riparian owner in the use of the stream or its 
banks, would be in many cases to deny all valuable enjoyment 
of his property so situated. “There may be, and there must be, 
allowed of that which is common to all a reasonable use. . . . 
There may be a diminution in quantity, or a retardation or ac- 
celeration of the natural current, indispensable for the general 
and valuable use of the water, perfectly consistent with the exist- 
ence of the common right. The diminution, retardation, or ac- 
celeration not positively and sensibly injurious by diminishing 
the value of the common right, is an implied element in the 
right of using the stream at all.” STORY, J. in Tyler v. Wil- 
kinson, 4 Mason 397. 

. . . Suppose the riparian proprietor owns the land on both 
sides of the stream, and there is a water power which can be 
utilized and made valuable by means of a dam, can he not 
construct such dam, and utilize his power, providing he makes 
a reasonable provision for-the passage of logs through his dam? 
Can he not build a bridge over the stream for the convenient 
passage from one part of his land to the other? The owner 
must not so obstruct the stream as to materially impair its 
usefulness for the purpose of navigation; but, if it only can be 
used for floating logs and timber, the riparian owner is bound 
not to obstruct its reasonable use for that purpose. 

. - . But we do not concur altogether in the correctness of 
the proposition that it has been the settled policy of the state 
to make the waters capable of use for the transportation of logs 
and timber free from all obstruction, whether by riparian 
owners, mill owners, or others, so as to put the right of naviga- 
tion by floating logs paramount and superior to other uses, and 
to make riparian privileges entirely subordinate to the public 
easement. But the public right and that of the riparian owner 
may well co-exist and be enjoyed by a reasonable use of the 
stream. The owner has no right to ‘materially obstruct the nav- 
tigation of the stream’ (ch. 220, Laws of 1881), and to do so is 
a misdeameanor. But if the owner uses the stream in the qual- 
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ified manner above indicated, the public cannot complain. These 
general remarks have been made in view of the charge of the 
circuit court, which will soon be considered, and which is crit- 
icized as being erroneous in many particulars. 


However, in Kresge v. Railroad Commission,” the court made 
the sweeping statement that after the enactment of sections 30.01 (2) 
and 31.23(1) in 1911, no structure of any kind may be erected in 
a navigable stream. The court on rehearing uses the following 
language : 

... As it now stands, the decision already rendered is cor- 
rectly interpreted in the brief of respondent’s counsel. We shall 
not here reconsider the authorities, but merely say that since the 
enactment of secs. 30.01(2) and 31.23(1), no riparian has 
without the consent of the state a right to invade the bed of a 
navigable stream with a structure of any kind even though it 
be one in aid of navigation; that under the existing law state 
authorities cannot give a consent to an invasion of the bed of a 
navigable stream, which consent would conclude the state if in 
the future it shall be necessary for the state to remove the struc- 
ture in aid of navigation; that as to such structures as are now 
in the bed of Rock River at the point in question, which do not 
in fact obstruct navigation, we see no occasion to add to what 
has been declared in former cases, as that is not within the scope 
of a judgment for declaratory relief. 


The question arises whether the rule declared in the Conn case 
has been overruled. 

The issue in the Kresge case was whether the owner of the fee 
after the change in the law by legislative enactment, which forbade 
the erection and maintenance of a building on the bed of a nav- 
igable stream, could lawfully erect a building on the bed to replace 
an outworn building which existed lawfully upon the bed at the 
time the law was changed. 

When the court in its decision made the statement “that since the 
enactment of sections 30.01(2) and 31.23(1) no riparian has with- 
out the consent of the state a right to invade the bed of a navigable 
stream with a structure of any kind (Italics mine) even though it 
be one in aid of navigation” it was expressing an opinion upon a 
point or principle which was not involved in the case and is obiter 
dictum. 

The following statutes are involved in the Conn case, namely, sec- 
tion 1596, Revised Statutes of 1878, now section 30.01(2); section 





100 204 Wis. 479, 236 N.W. 667 (1931). 
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1598, Revised Statutes of 1878, now section 31.23(1) ; and Chapter 
220, Laws of 1881. 

There have been no material changes in the wording of section 
1596 and section 1598, Revised Statutes of 1878, except as here- 
tofore noted that in 1911'” section 1596 was amended by adding 
the phrase “and all rivers and streams meandered or nonmeandered 
which are navigable in fact for any purpose whatsoever” and there- 
by bringing additional streams into the navigable class.’ 

It will be noticed that section 1596, Revised Statutes of 1878, pro- 
vided that no dam, bridge, or other obstruction may be made in or 
over a stream of water “in all places where the same has been 
meandered and returned as navigable by the surveyors employed by 
the United States Government.” (Italics mine) 

The Little Suamico River was not meandered by the surveyors 
of the United States. The court might have dismissed the complaint 
on the ground that section 1596, Revised Statutes of 1878, prohib- 
ited dams, bridges, and other obstructions in streams that have been 
meandered, and that the Little Suamico River does not fall within 
that class. The court held, however, that streams navigable in fact 
are also navigable in law and public, and that section 1596, Revised 
Statutes of 1878, applies not only to meandered streams but also to 
streams navigable in fact. In other words, the court in its decision 
in A.C. Conn Co. v. The Little Suamico Lbr. Mfg. Co.,* so to 
speak, anticipated the 1911 amendment by holding that streams nav- 
igable in fact are also navigable in law and decided the case on that 
theory. 

The only other changes in the statutes with reference to obstruc- 
tions in navigable streams since the decision in the Conn case are 
the enactment of section 31.25 and section 31.24.™ Section 31.25 
declares any dam, bridge, or other obstruction made or maintained 
in violation of Chapter 31 to be a public nuisance and abatable at 
the suit of the state or any citizen thereof. Section 31.24 makes it 
the duty of the commission to report to the governor forfeitures 
incurred under section 31.23 and every nuisance committed in viola- 
tion of section 31.25. 

It is our opinion that the foregoing changes in the statutes do not 





101 Wis. Laws 1911, C. 652. 

102 Wis. Stats. § § 30.01 (2), 31.23 (1) (1945). 
103 74 Wis. 652, 43 N.W. 660 (1889). 

104 Wis. Laws 1911, C. 652. 
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overrule the decision of the court announced in the Conn case. 

The problem of whether an old outworn building on the bed of 
a navigable stream may be replaced with a new building by the 
owner of the fee of the bed of the stream is considered in the so- 
called Janesville cases and the Kresge case.” 

In State v. Sutherland,” the facts were briefly as follows: Suth- 
erland, in 1890, purchased land which constituted a part of the bed 
of the Rock River at Janesville and erected a store building thereon 
during the early 90’s, that is, prior to the enactment of Chapter 652, 
Laws of 1911, in reliance upon the decisions in State v. Carpenter’™ 
and Janesville v. Carpenter, in which it was held that buildings 
on the bed of the Rock River at Janesville, substantially as the 
Sutherland Building, could not under the circumstances found to 
exist be abated at the suit of the state or a private party. 

The court held that buildings erected prior to the enactment of 
subsections (1), (2), (3), and (4) of section (1) of Chapter 652, 
Laws of 1911, could not be abated as a public nuisance; that the 
enactment of said subsections changed the policy of the state with 
respect to such buildings and made it unlawful thereafter to erect 
and maintain the same in or over a navigable stream. The foregoing 
subsections were amended and renumbered.” 

The facts in S.S. Kresge Co. v. Railroad Commission™ were as 
follows: The Kresge Company held a lease on the bed of the stream 
which expires in 1979. The building on the leased ground was 
erected in 1892, and rested on wooden piles driven into the bed of 
the river. The allegation of the complaint was that the building was 
in such poor physical condition that it could not be repaired; that 





105 See also Charnley v. The Shawano Water Power & River Improveinent Co., 
109 Wis. 563, 569, 85 N.W. 507 (1901): 

“While it has been the policy of this state to hold all streams capable of 
floating logs and timber to be navigable, yet in streams like this, that are not 
meandered, the landowner and the public have certain reciprocal rights, which 
may be enjoyed without the destruction of the other. This is fully set forth in 
the opinion of this court in the case of A. C. Conn Co. v. The Little Suamico 
L. Mfg. Co., 74 Wis. 652, 43 N.W. 660 (1889) which holds distinctly that a dam 
built and maintained by a riparian owner, without legislative permission, in a 
stream navigable only for the floating of logs and timber, is not unlawful if it 
does not materially affect or abridge the beneficial use of the stream.” 

106 State v. Carpenter, 68 Wis. 165, 31 N.W. 730 (1887); Janesville v. Car- 
penter, 77 Wis. 288, 16 N.W. 128 (1890); State v. Sutherland, 166 Wis. 511, 166 
ont 14 (1918); S. S. Kresge Co. v. Railroad Comm., 204 Wis. 479, 236 N.W. 
667 (1931). 

107 166 Wis. 511, 166 N.W. 14 (1918). 

108 68 Wis. 165, 31 N.W. 730 (1887). 

10°77 Wis. 288, 46 N.W. 128 (1890). 

110 Wis. Strats. § § 30.01 (2), 31.25, 31.23, 31.24 (1945). 

111 204 Wis. 479, 236 N.W. 667 (1931). 
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it was necessary to tear it down, pull out the piers and abutments, 
and erect a new one on the site. The court reviewed the Janesville 
cases and held that since the enactment of sections 30.01(2) and 
31.23(1) in 1911, no riparian owner has the right without the con- 
sent of the state to invade the bed of a navigable stream with a 
structure of any kind, even though it be in aid of navigation. 


VI 


MAKING OF CONTRACTS ON BEHALF OF THE STATE OF WISCONSIN 
FOR THE REMOVAL OF MATERIALS FROM THE BeEpDs OF NAVIGABLE 
Lakes, SucH As SAND, GRAVEL, MARL, ETC. 


Many contracts have been issued to dredge marl from the beds 
of navigable lakes,” and contracts have also been issued authorizing 
the taking of sand and gravel from inland lakes and from Lakes 
Michigan and Superior. 

In an investigation by the commission concerning the taking of 
sand and gravel from the beach of Lake Michigan without a con- 
tract," the commission held that the fee title of the riparian pro- 
prietor on Lake Michigan extends only to the ordinary high-water 
mark; that from the ordinary high-water mark to the water’s edge 
the riparian proprietor holds an easement which gives him the ex- 
clusive access to the water; that the bed of Lake Michigan extends 
to the ordinary high-water mark, and that hence no sand and gravel 
or other materials may legally be taken from the area commonly 
called the beach without permission from the state. 

In the administration of the statute, the commission found it 
necessary to make a thorough investigation pertaining to certain 
controversial problems involved in the act, the solution of which 
was necessary before a contract could properly be granted. The 
problems arose in an application to take marl from Lime Lake in 
Portage County.™ 

On the hearing of the application, three respondents entered their 
appearances and claimed title to the bed of the lake. They produced 
abstracts of title showing a fee title in them to the bed of Lime Lake 
based upon United States patents. They also claimed that Lime 





112 Wis. Stats. § 31.02 (5) (1945). 

118 Docket 2-WP-345. 

114 Application of Bert C. Somers, et al., for a contract to take marl from the 
bed of Lime Lake, WP-190.28, 28 WRCR 198-247. 
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Lake is nonnavigable and further that the state has no power to sell 
any materials from the bed of the lake. The lake covers some fifty- 
eight acres of water surface. 

It became necessary for the commission: (1) to make a determina- 
tion as to whether the lake is navigable and public, or nonnavigable 
and private; (2) to determine whether the United States patents 
are valid, if the lake should be found to be navigable; and (3) to 
determine whether the state of Wisconsin has the power to sell 
material located in the bed of the lake since the state merely holds 
the water in trust for public purposes. 

The commission held the lake to be navigable and therefore 
public water. It held the United States patents void insofar as they 
attempted to convey the bed of a navigable lake, and it further 
held that the state had the power to sell the mari which forms in the 
lake. A contract to dredge marl was accordingly granted. The de- 
cision of the commission on the foregoing proposition was sustained 
by the Circuit Court for Dane County and the Supreme Court of 
Wisconsin.” 

The question of whether the state may sell and dispose of any 
materials in the bed of a navigable lake was new. The court had 
held that the state had no power to sell the ice which forms on a 
navigable lake.® The authorities bearing on the problem of whether 
the state could sell the marl, sand, and gravel, and the other problems 
involved, were carefully collected and considered in the decision of 
the commission, which is valuable to anyone interested in the prob- 
lems involved. 


VII 
THe Mititpam Act 


The right to build a dam under the Milldam Act follows from 
the statute itself. No permit is required from the Public Service 
Commission, though the statute places certain limitations on the 
grant of the right to construct the dam. Before the Milldam Act was 
consolidated with the Water Power Law in 1917 there was no pro- 
vision in the state for the approval of the plans for the dam nor 
for supervising its construction. It was provided that the height to 
which the water might be raised and the length of time for which 





aed 16 Angelo, et al. v. Railroad Commission, 194 Wis. 543, 217 N.W. 570 (1927). 
Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902). 


: 
“| 
A 


Tanai mre. 35-3 
iar ee ee 








386 WISCONSIN LAW REVIEW [Vol. 1946 


it might be kept up each year “shall be liable to be restricted and 
regulated by the verdict of a jury, as provided in the chapter.” 

After the consolidation with the Water Power Law, certain pro- 
visions of the latter law, so far as applicable, were made to apply to 
the Milldam Act.“* Thus the Public Service Commission has reg- 
ulatory supervision over the Milldam Act to regulate- and control 
the level and flow of water, and jurisdiction over the dam to promote 
safety and protect life, health, and property."* The commission may 
require the filing of plans for the dam ‘and approve the same if 
satisfactory,”° and it is required to report to the governor of the 
state any violations of law committed under the Milldam Act.™ 

Since the amendment of 1911’ which limited the construction of 
a milldam in streams which are not navigable for any purpose what- 
soever, the Milldam Act, so far as the building of dams under the 
act, in the future, is concerned, is of little importance. 

However, many problems arise with respect to or concerning 
the numerous mill ponds constructed under the act in the past— 
problems relating to the safety of the dam and dikes, problems of 
whether the owner of the dam has gradually raised the water level 
in the pond above the authorized level, or has permitted the pond to 
lower below the minimum established for the pond. Controversies 
also arise over the release of water from the pond during flood 
periods. Riparian proprietors above the dam damaged by high water 
may claim that the owner of the dam is not releasing the water from 
the pond fast enough, while at the same time riparians below the 
dam may claim that he is damaging their property by releasing a 
greater volume of water than the natural flow, that is, that he is 
adding storage water to the natural flow. 

The history of the Milldam Act is essential to an understanding of 
the decisions of the courts involving mills and milldams while the 
Milldam Act was repealed. 

The Milldam Act was first adopted in 1840" and was repealed and 
reenacted in 1841. It was again repealed in 1849. It was reen- 





117 Wis. Stats. § 33.77 (1915). 

118 Wis. Stats. § § 31.02, 31.03, 31.12, 31.18, 31.19, 31.20, 31.22, 31.25, 31.26, 
31.28 (1945). 

119 Wis. Stats. § 31.02 (1945). 

120 Wis. Stats. § 31.12 (1945). 

121 Wis. Stats. § § 31.24, 31.25 (1945). 

See footnote 62. 

128 TerRITORIAL Laws OF 1840, No. 48, p. 65. 

124 TerrITORIAL Laws oF 1841, No. 9, p. 34. 

§ Rev. Stats. oF 1849, C. 157, § 1. 
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acted effective January 1, 1859,’ and amended in 1911, when the 
construction of dams under the act was limited to streams not navi- 
gable for any purpose whatsoever. The Milldam Act was consolidated 
with the Water Power Law and placed under the jurisdiction of the 
Public Service Commission’ and now appears in the statutes as sec- 
tions 31.31 to 31.34. 

The Milldam Act provides that while the dam is used to develop a, 
head of water to operate the mill, an owner of land flowed may not 
object to such flooding. The only right which he has is to recover his 
damages if he brings an action within the period of limitations pro- 
vided for in the act. On the abandonment of the mill, the land flowed 
is freed from the flowage rights.’* 

The original Milldam Act contained no limitations in time for the 
commencement of the action for damages, except that no damages 
could be recovered unless the injury was sustained within three years 
next preceding the commencement of the action. In 1862, it was pro- 
vided that no action for the recovery of damages for flowing lands 
shall be maintained in any court in the state when it shall appear that 
the land has been flowed, by reason of the construction or erection of 
any milldam, for more than ten years next preceding the commence- 
ment of the action.’”” 

It was held in Ruehl v. Voight, et al.,*° that this provision applied 
to dams built under the Milldam Act of 1840, or under a special 
charter. 

The constitutionality of the Milldam Act is sustained on the theory 
that grist, saw, or other mills are public businesses, and that the state 
may exercise its sovereign power of eminent domain through the 
agency of the mill owner in acquiring the flowage rights for use of 
the public mill. It follows that when the dam is no longer used for a 
public purpose the right to flow, acquired under the Milldam Act, 
ends. While the dam is being used for a public purpose, an owner of 
land flowed is never in a position to prevent the flooding because the 
owner of the dam is protected by the Milldam Act. There can be no 
prescriptive right against one who is not in a position to resist. 

Justice Timlin in Minehan v. Murphy, et al.,™ held that before land 
may be acquired by adverse possession the landowner must have some 





126 Rev. Stats. oF 1858, C. 56. 

127 Wis. Laws 1917, C. 474. 

128 Pratt v. Brown, 3 Wis. 532 (1851); City of Albert Lea v. Davies, et al., 
80 Minn. 101, 82 N.W. 1104 (1900). 

129 Wis. Laws 1862, C. 184, now Wis. Stats. § 330.18 (1945). 

180 28 Wis. 153 (1871). 

181149 Wis. 14, 134 N.W. 1130 (1912). 


bd 
» 


& t 
try 
iy 
ied 
tad 
v4 
ta. 
Te! 
Ca 
ga 
4 
be 
ak 
+ 
rs 
uu ay 
ok 
rh 
ce 
A) 
Re < 
"3 
-) 








388 WISCONSIN LAW REVIEW [Vol. 1946 


time within which to bring an action, and he must have neglected dur- 
ing that time to do so. 

In Pratt v. Brown,” it was held that the right to flow ceased with 
the repeal of the Milldam Act in 1849, and that the parties affected by 
the act were restored to their common law rights and remedies. The 
law was reenacted in 1857. 

We have not investigated the problem suggested but not decided in 
Pratt v. Brown™ of whether flowage easements acquired under the 
Milldam Act terminate with the abandonment of the mill in cases 
where the owner of the land flowed has had his damages assessed 
under the act and accepted compensation. The problem arises in cases 
where, after the abandonment of the mill, the mill pond is used for a 
private purpose, such as maintaining the same for the development 
of water lots along the shore, muskrat farming, cranberry culture, 
for the harvesting of ice, and the like. 

The right to flow by virtue of the Milldam Act is not properly an 
easement as it is usually referred to. The right is temporary and is 
merely a license.** In the Milldam Act the right to flow is denomi- 
nated a license,“ and is not only temporary, terminating with the 
abandonment of the mill, but it is also subject to the control of the 
Public Service Commission under its power to regulate and control 
the level and flow of water.” 

There is a marked distinction in the nature of the flowage rights 
which the owner of a dam acquires by virtue of the Milldam Act and 
the flowage rights which he acquires by adverse possession in any 
manner other than under the Milldam Act. Adverse flowing of land 
by a milldam for the prescriptive period of ten years, as distinguished 
from flowing under the Milldam Act, ripens into title.“* This result 
follows with respect to private lands flowed (but not as against the 
state), even if the dam has not been authorized.” 

The court in Johnson v. Boorman held that when the prescriptive 
right has once been acquired it will not be lost by nonuser alone for 
a less period than ten years, saying :™* 





182 Citing Tarry v. Anderson, 95 U. S. 628 (1877); McGahey v. Virginia, 135 
U. S. 662, 705 (1889). 

188 3 Wis. 532 (1851). 

184 3 Wis. 532 (1851). 

185 Pympelly v. Green Bay & Mississippi Canal Co., 80 U. S. (13 Wall.) 166 
(1871). 

186 Wis. Strats. § 31.33 (2) (1945). 

187 Wis. Stats. § 31.02 (1945). 

188 Wis. Stats. § 330.18 (1945). 

189 Charnley v. Shawano W.P. & R.I. Co., 109 Wis. 563, 85 N.W. 507 (1901). 

14063 Wis. 268, 273, 22 N.W. 514 (1885). 

141 See also: Brown v. Parker, 28 Wis. 21 (1871); Pierce v. Seymour, 52 Wis. 
272, 9 N.W. 71 (1881). 
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Especially must that result follow in this state, where it is held 
that the statute of limitations not only bars the remedy, but de- 
stroys the right itself, after the time prescribed by it has once 
elapsed. 


It was held in Smith v. Youmans, et al.,** under the facts in that 
case, that where the owner of a dam acquired flowage rights by ad- 
verse possession (the Milldam Act was not involved), the owners of 
the land flowed had acquired reciprocal rights to have the water level 
maintained as it had been maintained for forty years. 

In City of Albert Lea v. Davies the flowage rights were acquired 
under the Milldam Act, and the court held that on the abandonment 
of the mill the right to flow terminated. The court held that the owner 
“had simply granted the right of flowage for mill purposes under the 
Milldam Act to Ruble (owner of the dam) and if others built and 
improved, relying upon the permanency of the Ruble easement, they 
cannot complain of the results when that easement came to an end.” 
The court held that the owners of the land flowed had not acquired 
reciprocal easements. 

In a previous Minnesota case, Kray v. Muggli“ in which the 
Milldam Act was not involved, the court held that the owners of a 
dam might not destroy it because owners of land flowed had acquired 
reciprocal easements. 


VIll 


Dams IN NONNAVIGABLE STREAMS, OTHER THAN DAMS 
CONSTRUCTED UNDER THE MILLDAM ACT 


The problem of whether the Public Service Commission has juris- 
diction over dams in nonnavigable streams*” may be considered con- 
troversial since the problem has not been directly decided by the su- 
preme court. The following expresses the opinion of the writer. 

The owner of land through which a nonnavigable stream flows may, 
under the common law, construct a dam in the stream without further 
permission of the legislature.“ There is no prohibition in the statutes 
against the construction of a dam in a nonnavigable stream. This fact 
does not deprive the state from imposing certain requirements with 





14296 Wis. 103, 70 N.W. 1115 (1897). 

148 89 Minn. 101, 82 N.W. 1104 (1900). 

14477 Minn. 228, 79 N.W. 964 (1889). 

145 Wis. Stats. C. 31 (1945). 

146 Pratt v. Brown, 3 Wis. 532, 544 (1851); Olson v. Merrill, 42 Wis. 204, 
212 (1877). 
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respect to the safety of the structure or limiting the head of water 
which may be maintained or from imposing other conditions. 

The common law right which the owner has to build a dam in a 
nonnavigable stream must not be confused with the right which he 
has under the statutory provisions of the Milldam Act. If the dam is 
constructed under the Milldam Act, the owner has certain rights 
which he does not possess under the common law, such as flooding 
the land of others without their consent. 

The Milldam Act is not the source of power which gives the owner 
of land through which a nonnavigable stream flows the right to erect 
a dam in the stream (using the term “nonnavigable” in the sense that 
the stream is not a public highway as distinguished from the term 
“navigable stream” to which the public right of navigation attaches, 
and not using the term in the technical sense with which the term is 
invested by the decisions of the supreme court in the Milldam cases 
prior to the 1911 amendments). The right to build the dam is a 
common law right. The only right which accrues to the owner of a 
milldam in a nonnavigable stream, using the term in the above sense, 
which the owner of a dam in the same stream not used for milling 
purposes does not possess, is the right to flow the lands of others: 
without being subject to having the dam abated in a court of equity. 

The question was squarely raised and decided in Olson v. Merrill** 
that the right to erect and maintain the dam in the stream “rests solely 
on the ground whether the stream is navigable in fact or not.” The 
problem is somewhat complicated by the fact that the supreme court 
gave the term “nonnavigable” as used in the Milldam Act a technical 
meaning and included certain floatable streams within the meaning of 
the term. Floatable streams are public highways by water. The tech- 
nical meaning in which the supreme court used the term in the mill- 
dam cases was abolished by the 1911 amendments. 

Property owners upon a navigable lake have the right to have the 
natural level maintained and also to have the assistance of a court of 
equity, if necessary, to accomplish that end.“* Thus the owners of a 
dam in a nonnavigable stream may not back water into a navigable 
lake so as to change the normal level of a navigable lake. 

It is our opinion that regardless of whether the dam is in navigable 
or nonnavigable water, if it affects navigable water, then Chapter 31 
of the Statutes, applies to the dam. 

Section 31.02, subsection (1), states in part: “The commission in 
the interest of public rights in navigable waters . . . is empowered to 





14742 Wis. 204 (1877). 
148 Runyard v. Oetting Bros. Ice Co., 142 Wis. 471, 125 N.W. 931 (1910). 
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regulate and control the level and flow of water in all navigable 
waters... .” Further reference to public rights in navigable waters 
emphasizes that one of the principal purposes of Chapter 31 is to 
safeguard the public’s rights in the navigable waters of the state. As 
a means of accomplishing this purpose, the legislature has delegated 
to the Public Service Commission “authority and power to investigate 
and determine all reasonable methods of construction, operation, 
maintenance, and equipment of any dam so as to conserve and pro- 
tect all public rights in navigable waters” without distinguishing be- 
tween dams in navigable waters and dams in nonnavigable waters. 
Since section 31.02(1) gives the commission authority to regulate 
and control the level of all navigable waters, it follows that the com- 
mission must have jurisdiction over all dams which affect the levels 
of these navigable waters even though such dams may not them- 
selves be located in navigable waters. 

We wish to point out, however, that we have not quoted sub- 
sections (1) and (2) of section 31.02 of the Statutes, in full. We 
do not believe, however, that the latter part of these subsections takes 
away or modifies power granted to the commission in subsection (1) 
to regulate and control the level and flow of water in all navigable 
waters, or in subsection (2) which vests the commission with author- 
ity to determine all reasonable methods of construction of any dam 
so as to conserve and protect life, health, or property. 

Section 31.18(3) of the Statutes, also has a direct bearing on the 
proposition under discussion. It provides that no substantial altera- 
tion or addition shall be made to “any dam heretofore or hereafter 
constructed” without obtaining an order from the commission upon 
a finding that the proposed alterations or additions will not impair 
the sufficiency of such dam or any existing public rights in such 
waters. 

In Chippewa & Flambeau Improvement Co. v. Railroad Com- 
mission’ the question raised was whether a flooding dam authorized 
by legislative grant for log-driving purposes and disused for a few 
years for every purpose and revived by the Chippewa & Flambeau 
Improvement Company Act of 1911 (Reservoir Act) came auto- 
matically under the Water Power Law. 


. .. In the present case the act of 1915 seems unquestionably 
intended to apply to all dams in the state. A general policy 
applicable to all the navigable waters of the state was there an- 
nounced, and we can entertain no doubt of the intention to make 





149 Wis. Stats. § § 31.06 (3), 31.08, 31.13 (2), 31.14 (1), 31.18, 31.19 (1945). 
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it applicable to the reservoir dams operated by the plaintiff. 
This act gives ample and broad powers to the Commission to 
regulate and control the navigable waters of the state and to 
fix the maximum and minimum levels that may be maintained 
“by any dam heretofore or hereafter constructed” “in the in- 
terest of the public rights” or “to promote safety and protect 
life, health and property.” 


Section 31.33 of the Statutes provides in part as follows: 


All mills and milldams lawfully erected or constructed on any 
stream not navigable at the time, under and pursuant to the pro- 
visions of Chapter 48 of the Territorial Laws of 1840... or 
under and pursuant to any special, private, or local act, or under 
any other act whatsoever, (Italics mine) which are not now 
abandoned but are still in existence and use, and all mills and 
milldams heretofore or hereafter erected or constructed on 
streams not navigable in fact for any purpose whatsoever, shall 
be subject to and regulated and controlled by the provisions, so 
far as applicable, of sections 31.02, 31.03, 31.12, 31.18, 31.19, 
31.20, 31.22, 31.25, 31.26, and 31.28 of the statutes, . . 

Thus in section 31.19, it is provided: 

. - upon complaint in writing . . . that any dam maintained 
or operated in or across any waters whether navigable or non- 
navigable, (Italics mine) or any reservoir is in an unsafe con- 
dition, . . . the Commission shall investigate . . . such complaint 

. , and, in any case, if it shall find that any dam or reservoir is 
not sufficiently strong, or is unsafe, and dangerous to life or 
property, it shall determine what alterations, additions or re- 
pairs are necessary to be made and shall order the owner, or 
person having control of such dam or reservoir to cause such 
alterations or repairs to be made within a time to be limited by 
the order; and the Commission may cause to be drawn off, in 
whole or in part, the water in said reservoir or impounded by 
said dam, when it shall determine that such action is necessary 
to prevent impending danger to persons or property. 


If a stream is navigable for any purpose whatsoever, neither a 
milldam nor any other dam may be constructed in it without first 
securing a permit under section 31.06 of the Statutes. If it is not 
navigable for any purpose whatsoever, then and only then may either 
of the two classes of dams be erected in the stream without a permit 
under Chapter 31 of the Statutes. The larger the drainage area 
above the dam, the greater is the need for supervision. A milldam 
may be upstream from a dam not used for milling purposes. The 
need for supervision may be far less than over the dam downstream, 
yet, unless the Water Power Law is applicable to both classes of 
dams, the one least liable to cause damage would be subject to super- 
vision and the other not. No reason can be perceived why milldams 
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in a stream not navigable for any purpose whatsoever should come 
under the act and all other dams in the same stream should not. 
This, of course, in itself, does not prove that the Water Power Law 
applies to all dams in nonnavigable streams, but the facts stated 
give meaning and explanation to other provisions of the act, all of 
which lead to the conclusion that the intention of the legislature 
was to place all dams in nonnavigable streams under the jurisdiction 
of the commission.™ 





151 The Public Service Commission has prepared and will furnish on request 
the following blank forms: 

Application for permit to construct a dam across a navigable stream. 

Application to raise and enlarge an existing dam. 

Application for authority to operate and maintain a dam constructed without 
legal authority prior to 1915. 

Application by public utility for certificate of public convenience and neces- 
sity to acquire an existing dam. 

Application for approval of plans for a dam across a nonnavigable stream. 

Questionnaire to determine whether stream is navigable or non-navigable. 

Application for permit to divert surplus water. 

Applications for contracts to take marl, sand, gravel, and other materials from 
the bed of a navigable lake. 

Brief to instruct applicant for contract regarding rights which the public has 
in public waters and rights which riparian owners have in such waters. 

Application for approval of plans for a private bridge across navigable water. 

Blank form of municipal ordinance to establish a new shore or dock line under 
section 30.02 (1). 
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THE PERSONAL FACTOR IN MILITARY JUSTICE* 


DELMAR KARLEN 


One of the persistent criticisms of the Army’s court-martial sys- 
tem, heard after World War I and being heard again at the present 
time, is that it fails to achieve “equal justice under law.” The com- 
plaint is not so much that innocent men are convicted and punished— 
although that can and occasionally does happen in any system of 
law—but rather that one soldier who is guilty of misconduct is 
treated differently than another soldier whose guilt is equal. 

This is no small indictment. That only guilty men should be 
convicted in any court of justice goes without saying; but a system 
that is content with seeking that result falls short of even the most 
elementary ideals of criminal jurisprudence. If one man receives 
life imprisonment for an offense for which another man receives 
a mere reprimand, or if one man is punished more severely for a 
minor crime than another is for a major crime, we may legitimately 
raise the question of whether justice is being achieved. 

It is the thesis of this article that the complaint is justified, and 
that the basis for it is the granting of too much unfettered judicial 
power to commanding officers. 


HOW CASES ARE BROUGHT TO TRIAL 


John Doe, a private in Company B, 300th Infantry, having over- 
stayed his furlough by one week, is back in camp. What shall be 
done about him? Being guilty of absence without leave, his pos- 
sible punishments range from nothing to confinement at hard labor 
for the rest of his life (plus, though it seems superfluous, dis- 
honorable discharge from the service and a forfeiture of all pay 
and allowances due or to become due). 

The first person who has anything to say about what shall happen 
to Doe is his company commander. He has three alternatives: 


1. He may take a very lenient attitude and do nothing more than 





* The views expressed in this article, which was written when the author was 
on active duty as a Judge Advocate with an infantry division, are solely those 
of the author and have no sanction from the War Department or the Judge 
Advocate General. 
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give Doe a talking to. If so, that probably will end the matter. 
Except in unusual cases, as where a crime involving civilians has 
been committed and comes to the attention of higher headquarters, 
or where military police have reported an offense “through chan- 
nels,” the company commander’s decision to handle an offense 
without resort to the law tends to be final. 


2. The company commander may think that mild punishment is 
indicated, and, under Article of War 104, give Doe “company 
punishment,” consisting of something like a few extra days of 
kitchen police duty. If so, subsequent trial by court-martial 
which might result in more severe punishment is precluded. The 
only limitation as to where company punishment can be used is 
that it shall be given only for “minor” offenses ;* and whether 
absence without leave for a week falls in that category is a ques- 
tion upon which commanders can and do reasonably differ. Hence 
if a commander acting in good faith imposes company punish- 
ment in a case like Doe’s, his action will legally bar future trial 
and punishment.’ 


3. The company commander may regard Doe’s offense as one which 
is serious enough to require trial by court-martial. In that case, 
he will prefer charges* and forward them with his recommenda- 
tion to the next higher commander who exercises special and 
summary court-martial jurisdiction—usually the commanding 
officer of a regiment or separate battalion. Once this has been 
done, Doe’s fate is beyond the control of the company commander. 


Assuming that Doe’s case goes forward to the regimental com- 
mander, that officer must make a series of decisions similar to those 
made by the company commander. Upon these questions, too, 
reasonable men can and do differ. The choices are as follows: 





1 ARTICLE OF War 104; § 1, Ch. II, Act of June 4, 1920 (41 Stat. 807) ; 10 U.S.C. 
1572 (hereafter cited “A.W.”). 

2 Were the offense one punishable by death or a civilian-type crime of serious 
nature, the company commander’s imposition of punishment under A.W. 104 
would not be final as a matter of law. But as a practical matter, it might well 
conclude the affair. Larceny, for example, might be disposed of by company 
punishment in ignorance of higher commanders or with their concurrence. § 11, 
War DeparTMENT MANvAL 27-255 (1945), hereafter cited “TM27-255”); Par. 
105, Manuva For Courts-MarrTIAL, 1928 (hereafter cited “MCM, 1928”). 

8 Any person subject to military law is legally capable of preferring charges, 
Par. 25, MCM, 1928, but the job customarily is done by the company com- 
mander, and almost always is this so in the case of military offenses. Hence, if 
the company commander fails to act, it is unlikely that any one else will. But 
regardless of what offense has been committed, there is no legal obligation on 
the company commander to initiate charges. 
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1. He can send the case back to the company commander with in- 
structions to drop the charges entirely or to impose company 
punishment. 


2. He can refer the case for trial to a summary or special court- 
martial appointed by himself. This he may do even though the 
company commander recommended trial by general court-martial, 
for there is no compulsion upon an intermediate commander to 
forward any case to higher headquarters unless (and this situation 
occurs very rarely) higher headquarters has ordered him to do so. 
If the offense is one within the jurisdiction of summary and special 
courts—i.e. one which is not punishable by death (all but 10 of 
the 42 relevant Articles of War deal with offenses of this type)— 
the regimental commander has full power to dispose of it by such 
court. Should he refer Doe’s case to a summary court, it can 
impose any punishment up to one month’s confinement at hard 
labor and forfeiture of two thirds of one month’s pay. Should he 
refer it to a special court, it can sentence Doe to six months’ 
confinement at hard labor and forfeiture of two thirds of his pay 
per month for six months, or any lesser punishment. In either 
event, Doe cannot be tried and punished again for the same 
offense—regardless of how much he might deserve a more severe 
penalty in view of the treatment of similar offenses committed 
by other soldiers. 


3. The regimental commander may forward Doe’s case to higher 
headquarters with a recommendation for trial by general court- 
martial. If this course is taken, the case passes beyond the control 
of the regimental commander. 


If and when Doe’s case reaches higher headquarters, the officer 
exercising general court-martial jurisdiction has two alternatives, 
and the choice between them is again a matter upon which reasonable 
men may differ: 


1. He can send the case back, with directions to drop the charges, 
to impose company punishment, to try Doe by summary court, 
or to try him by special court.‘ 





*In many cases even where the offense is beyond the statutory jurisdiction of 
an inferior court, as in a case of sleeping on post, which is punishable by death, 
the authority having general court-martial jurisdiction can, in the exercise of 
his discretion, send it back to be tried by special court (A.W. 12; Par. 14, MCM, 
1928). In that event, the customary limitations of punishment which can be 
imposed by such a court will apply. 
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2. He can refer the case for trial to a general court-martial ap- 
pointed by himself. Such a court has power to impose for ab- 
sence without leave a sentence of confinement at hard labor for 
life, dishonorable discharge and total forfeitures. It need not 
impose that sentence, however, but may impose any lesser sen- 
tence without even confining itself to such punishments as are 
beyond the power of inferior courts. 


It is readily apparent that what happens to Private John Doe prob- 
ably will be vastly different from what happens to Private Richard 
Roe, who, although he may have committed a virtually identical 
offense, happens to be a member of another organization. Doe may 
get a month’s restriction to his company area while Roe may get 
life imprisonment. 


II 
SUBSTANTIVE LAW 


This survey of the mechanics by which cases are referred for 
trial illustrates only some of the disparities and inequalities of treat- 
ment inherent in the system. To see the whole problem, we must 
consider other areas of discretion, and the next subject to claim our 
attention is the vague, uncertain quality of some of the substantive 
provisions in the Articles of War. 

In civilian legal systems of the United States, crimes are defined 
carefully and explicitly by statute, so that men may know in advance 
exactly what conduct will be punished, and so that as small an area 
of unfettered discretion as possible is left open to the judges. No 
longer are “common law” or judge-made crimes recognized. The 
tradition of our history in the field of criminal justice has been in- 
sistence upon the separation of legislative, executive and judicial 
powers. 

That the ancient and venerable institution of military justice should 
go further than any of our new governmental bureaus along the road 
of “administrative” law and away from the traditional separation of 
powers may seem strange to many persons. But such is the fact. 

When we consider the Articles of War dealing with military 
offenses, which account for the great bulk of the cases coming before 
courts-martial, their generality stands out in sharp contrast to most 
of our civilian criminal enactments. 


The 95th and 96th Articles cf War provide as follows: 


Se ne ee 
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ART. 95. Conduct Unbecoming an Officer and Gentleman.- 
Any officer or cadet who is convicted of conduct unbecoming 
an officer and a gentleman shall be dismissed from the service. 


ART. 96. General Article.- 

Though not mentioned in these articles, all disorders and 
neglects to the prejudice of good order and military discipline, 
all conduct of a nature to bring discredit upon the military 
service, and all crimes or offenses not capital, of which per- 
sons subject to military law may be guilty, shall be taken cog- 
nizance of by a general or special or summary court-martial, 
according to the nature and degree of the offense, and pun- 
ished at the discretion of such court. 


The 75th Article covers, in addition to certain specific offenses, 
the general subject of “misbehavior before the enemy.” The Manual 
for Courts-Martial, discussing this Article, says: 


Misbehavior is not confined to acts of cowardice. It is a gen- 
eral term, and as here used it renders culpable under the 
article any conduct by an officer or soldier not conformable to 
the standard of behavior before the enemy set by the history of 
our arms. Running away is but a particular form of misbehavior 
specifically made punishable by this Article. 

* * * Under this clause may be charged any act of treason, 
cowardice, insubordination, or like conduct committed by an 
officer or soldier in the presence of the enemy. 


Plainly these concepts are a mile wide and elastic enough to include 
almost any meaning which the men interpreting them desire. There 
are decisions of The Judge Advocate General pointing out certain 
types of conduct which amount to “misconduct before the enemy’ 
or which are “unbecoming an officer and gentleman” or “prejudicial 
to good order and military discipline” or “of a nature to bring dis- 
credit upon the military service,” but such decisions do not delimit 
the scope of the Articles. Hence new crimes can be, and are, created 
constantly.° 

The 64th and 65th Articles of War punish willful disobedience of 
“lawful” orders, but fail to indicate which orders are lawful and 
which unlawful. All that the Manual for Courts-Martial can con- 
tribute on the subject is this: 

The order must relate to military duty and be one which the 


superior officer is authorized under the circumstances to give 
the accused. Disobedience of an order which has for its sole 





5 Some of these decisions are noted in Karlen, “Lawyers and Court-Martial,” 
1946 Wis. L. Rev. 
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object the attainment of some private end, or which is given for 
the sole purpose of increasing, the penalty for an offense which 
it is expected the accused may commit, is not punishable under 
this article. 

A person cannot be convicted under this article if the order was 
illegal; but an order requiring the performance of a military 
duty or act is disobeyed at the peril of the subordinate. Dis- 
obedience of an illegal order might under some circumstances in- 
volve an act of insubordination properly chargeable under 
A.W. 96. 


One thing is clear: very, very few orders by military authorities will 
be held to be “unlawful” in military courts. 

Under the 96th Article of War, whose broad language has been 
quoted above, a soldier can be convicted for mere failing, without 
any intentional defiance of authority on his part, to obey an order. 
Moreover, this is true even if the order does not relate to military 
duty, and even if it is not given him directly, but only contained in 
standing or general orders, or tucked away someplace in the vol- 
uminous body of Army Regulations, Circulars and Bulletins. Thus 
it has been held that a soldier’s failure to comply with standing orders 
of higher headquarters against marrying overseas without the per- 
mission of the commanding officer is ground for his trial by court- 
martial and criminal punishment under the Article.® If military com- 
manders can make orders controlling the personal lives of their men 
under them without any direct relation to their official duties, what 
are the limits to the orders they may give? 

Punishing men criminally for not obeying the orders of men above 
them is a necessity in the Army, and the foundation of its discipline. 
There must be obedience if the Army is to function as an Army, 
and military orders obviously cannot be incorporated into statute be- 
fore obedience to them can be exacted. The difficulty is, however, 
that as the laws are presently drawn and administered any order of 
any person in authority, whether he is a corporal or a general, and 
whether his order is general or specific, oral or written, just or unjust, 
carefully considered or given in a fit of bad temper, is treated with 
the same solemnity as a congressional enactment, and a soldier’s 
failure to obey it is a ground for his criminal prosecution." 





®§ 454 (65a-1) Bulletin of the Judge Advocate General, Nov. 1943 (hereafter 
cited “Bull. J.A.G.”). 

™ The situation is further complicated by the fact that a soldier can be punished 
for obeying an order as well as disobeying one. If the order is held to be illegal, 
having complied with it is no excuse for a wrongful act (§ 454, Bull. J.A.G., 
Sept. 1944). 
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The Articles we have considered authorize officers who sit on 
courts-martial and officers who appoint them, subject to little else 
than the ultimate approval of The Judge Advocate General of the 
Army (the system is well insulated from judicial review except on 
narrow jurisdictional grounds), to make into crimes any conduct 
which they consider wrongful. This is personal, ex post facto legisla- 
tion of a type which in almost any other field of law would bring 
forth howls of anguish. 


III 
PUNISHMENTS 


We have gained some insight into the disparities of punishment 
possible in military justice by considering Private John Doe’s absence 
without leave. That is not the whole story. 

Of all the crimes and military offenses denounced by the Articles 
of War, only a very few specify the punishments that are to be im- 
posed. Spying and conduct unbecoming an officer and gentleman 
are the only ones which carry truly mandatory punishments: death 
in the case of the former and dismissal from the service in the case 
of the latter; and murder and rape allow the very limited choice be- 
tween death and life imprisonment.* The remainder are entirely dis- 
cretionary, subject only to the limitation (if it can be called such) 
that the death penalty cannot be given unless the particular Article 
of War involved specifically authorizes it. 

In the Articles which authorize the death penalty (except those 
dealing with spying, murder and rape) there is always a proviso 
that the sentence may be, in the alternative, “such other punishment 
as the court-martial may direct.” In the Articles which do not per- 
mit the death penalty, the customary formula is “such punishment 
as a court-martial may direct,” thus allowing anything from life im- 
prisonment down to a reprimand. 

An attempt is made in Article of War 45 to avert some of the 
dangers of giving such unlimited discretion to courts-martial by 
allowing the President of the United States to prescribe lesser max- 
imum limitations. This power has been exercised as to about half 





8 Four other offenses, applying only to officers, provide mandatory dismissal, 
but are discretionary as to whether the court shall impose any additional punish- 
ment, and if it does, the nature and extent. (A.W. 56 [false muster], 57 [false 
returns], 85 [drunk on duty in time of war], and 87 [personal interest in the 
sale of provisions]). 
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of the offenses covered by the Articles,’ while punishments for the 
others are left with no limitations other than as prescribed in the 
Articles. Prior to 3 February 1942, maximum limitations were in 
effect as to the offenses of desertion, aiding or advising another to 
desert, and misbehavior of sentinels, all of which by statute author- 
ize the death penalty. On that date the President by Executive Order 
suspended the limitations for the duration of the war. Similarly, 
maximum limitations (based upon the length of absence) were in 
effect as to absence without leave, which by statute authorizes life 
imprisonment; but on 9 November 1942 these, too, were lifted by 
Executive Order. Since these offenses are the most common ones 
in time of war, the net effect of the Executive Orders was to restore 
to the officers administering military justice their uncontrolled dis- 
cretion in meting out punishments in the vast majority of cases 
actually tried by courts-martial. 

The remedy of imposing maximum limits for some offenses but 
not for others is sometimes worse than the malady it seeks to cure. 
A barracks thief who steals a wallet containing $10.00 can get no 
more than six months imprisonment, thanks to Presidential limita- 
tion; but a soldier who overstays his furlough by a day can be 
sentenced to life imprisonment. A soldier who robs a bank of $50,000 
at the point of a gun can receive a maximum sentence of ten years 
imprisonment, again thanks to Presidential limitation; but a sentinel 
who is caught dozing at his post can be shot to death. Soldiers are 
often punished far more severely for thoughtlessly committing some 
military offense than they would be if they had willfully committed 
some serious and malicious crime. 

A certain amount of flexibility in the matter of punishments is 
generally considered necessary, so that consideration can be given to 
such factors as the character and background of the individual being 
tried, whether there are extenuating or aggravating circumstances in 
his case, and whether he has previous convictions which ought to be 
taken into account. Such factors, however, cannot legitimately ac- 
count for the extremely wide discretion authorized and exercised. In 
a single infantry division with which this writer is familiar, 84 cases 
involving absence without leave were tried by general court-martial 
in a period of approximately two years. Sentences approved by the 
reviewing authority ranged from confinement at hard labor for six 
months and forfeiture of two thirds of the accused’s pay per month 





® The limitations are contained in the Table of Maximum punishments, ap- 
pearing at p. 97 et seg. MCM, 1928. 
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for six months to confinement at hard labor for ten years plus dis- 
honorable discharge and forfeiture of all pay and allowances due or 
to become due. The most common sentence was imprisonment for 
five years with dishonorable discharge and total forfeitures, which 
sentence was applied, seemingly indiscriminately, to factual situations 
as dissimilar as an absence without leave of two days’ duration where 
the accused had no previous convictions, and an absence without leave 
of nine months’ duration where the accused had previously been con- 
victed. On the other hand, sentences of imprisonment for ten years 
were imposed for absences of far shorter duration than nine months, 
and sentences of six months were imposed for absences without leave 
of far longer duration than two days. These examples are taken 
only from general courts-martial cases. 

Meanwhile special and summary courts-martial were in operation 
in the division during these two years, trying hundreds of cases of 
the same type. Many involved absences considerably longer than two 
days, but the maximum confinement which could be imposed by 
summary court was one month and the maximum which could be 
imposed by special court was six months. At the same time, other 
cases of absence without leave in the Division were being handled 
by company punishment or overlooked entirely. 

Such diversity occurred in a single division with respect to a 
single offense ! 


IV 
THE CONCENTRATION OF DISCIPLINARY POWER 


Implicit in what has gone before is the conclusion that the fate of 
any soldier charged with misconduct tends to resolve itself into purely 
personal factors: Who is the offender? Who is the company com- 
mander? Who is his regimental commander? Who is the authority 
exercising general court-martial jurisdiction over him? Who are the 
officers sitting on the court-martial which tries him? 

Within his own sphere, each commander exercises a sort of omni- 
potence, guided by little else than his own thoughts and feelings as 
to what is proper. The system is so flexible that it is almost entirely 
up to the commanders to determine not only who shall be tried, for 
what offense,”® and by what court (thus incidentally determining the 





10 A recent decision of the Judge Advocate General, appearing in Par. 451 (50) 
Bull. J.A.G., May 1944, declares: 
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limits of punishment), but also what the result shall be in each case. 
The fact that the Articles of War establish an elaborate hierarchy 
of courts-martial with detailed provisions for procedure and review 
should not conceal from us the fact that an independent judiciary is 
something unknown to military law. The officers who sit on courts- 
martial are scarcely more than instrumentalities for carrying out the 
will of the commander who appoints them. Just as he appoints them 
at his sole discretion (sometimes after an offense has been committed 
and charges have been preferred), so he can remove them at will, 
at any time, and for any or no reason. He can indoctrinate them in 
advance with his general policies and his ideas as to appropriate 
punishments for certain offenses. Under certain circumstances, he 
can even instruct them, after a case has started, in the law which 
shall govern (and we have seen how flexible that can be). Before 
any sentence they impose can be carried out, he must approve it. 
While he cannot increase the sentence in the particular case, he can 
mitigate, remit or suspend it, and he can further control its nature 
by his designation of the place of confinement. If he is dissatisfied 
with the sentence because it is too lenient or if he is displeased with 
an acquittal, he can influence the result in future cases by reprimand- 
ing the court™ or dissolving it and appointing an entirely new one. 
Most commanders do not scruple to exercise these powers in con- 
trolling the courts which they appoint.” 

The existence of a Judge Advocate General’s Department, with 
limited powers and with officers attached to some (but by no means 
all) of the authorities exercising court-martial jurisdiction, does not 





The appointing authority has conclusive and plenary power over the charges 
and specifications, as a necessary concomitant of which he must possess 
oye not only to designate who shall be tried but for what offenses he shall 

tried. 

Very often it is possible to charge a given act of misconduct under any one of 
several different Artictes or War, with differing results. For example, the 95th 
ARTICLE OF War “includes acts made punishable by any other ArTIcLE oF War, 
provided such acts amount to conduct unbecoming an officer and a gentleman; 
thus, an officer who embezzles military property violates both this and the pre- 
ceding article.” (Par. 151, MCM 1928). The practical consequence of the choice 
between the two Articles is apparent from the fact that the 95th carries man- 
datory dismissal as its only punishment, while the 94th, as limited by the Table 
of Maximum Punishment, allows discretionary punishment ranging up to five 
years’ imprisonment (depending upon the amount of money involved in the 
embezzlement), together with total forfeitures and dishonorable discharge or 
dismissal. 

11 The officers sitting on a court-martial are almost invariably subordinates of 
the officer who appoints the court, and hence dependent upon him for job assign- 
ments, promotions, etc. 

12The same degree of control exists over investigating officers whose findings 
and recommendations frequently are predetermined in advance. 
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seriously impinge upon the discretionary powers of commanders. 
The evils we have been discussing are errors and abuses of discretion 
within the framework of the law. All that Judge Advocates can do 
is to see that the letter of the law is complied with. They have a 
relatively small part in the total administration of military justice, 
being for the most part confined to technical questions such as 
whether the evidence in a particular case is sufficient to support the 
findings. On the really important questions as to who shall be tried, 
for what, and what punishments shall be imposed, they are at most 
merely advisers. In theory as well as practice they are staff officers 
whose chief functions are to expound and carry out the will of their 
commanding officers. Even the Judge Advocate General’s Office in 
Washington, D. C. is powerless to control the discretion of com- 
manders as long as they stay within the law. It may feel that the 
punishment approved in a given case, though legal, is totally un- 
warranted, but the most it can do about the matter is to make rec- 
ommendations to the commander concerned.” 

The ordinary soldier living under such a system regards his fate 
as something entirely in the arbitrary power of his commanding 
officers, and he is not very far from the truth. If his commanders 
are anxious to get rid of him, it is not unlikely that when he commits 
some offense which would be forgiven “better” soldiers, those com- 
manders will see to it that charges are preferred and tried by court- 
martial. In theory this cannot happen, but in practice it often does. 
Many a soldier has thoughtlessly committed some military offense 
which he honestly and even reasonably considered trivial, only to find 
it exploding in his face as a general court-martial charge which will 
brand him as a criminal and send him to prison for a term of years. 

Personal factors are bound to enter into decisions in a system 
where discretion is so unbounded and where the men making the 
decisions are so intimately connected with the offenses and offenders 
that they judge. “Unit discipline,” meaning that a commander ex- 
ercises his court-martial and other disciplinary powers over his own 
troops, is conducive to anything but the blindness which is a classical 
attribute of justice. The commanders know, either directly or in- 
directly, all about the man and his offense before he is tried. So, 
in many cases, do the members of the court which tries him. Such 





18 The clemency powers exercised by the War Department with respect to men 
who have already been imprisoned in penitentiaries, disciplinary barracks or re- 
habilitation centers and thus removed from the jurisdiction of their former com- 
manders are beyond the scope of this article. 
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things inevitably are talked about in a close-knit military organiza- 
tion, and it is therefore often a fiction (preserved by an ineffective 
challenge procedure),’* rather than a fact, that the members of a 
court-martial begin their deliberations in complete impartiality and 
ignorance as to the facts. Very frequently they know not only 
something about the offense and the man, but also just what the 
commanding officer wants done with him. Particularly is this true 
with respect to special and summary courts appointed in regiments 
or separate battalions—both relatively small units. 

Sometimes the personal factors of decision are openly acknowl- 
edged. If a man is a “good soldier,” commanders make no secret 
of viewing his derelictions leniently, so that they will not be deprived 
of his services. He is reduced in grade (perhaps soon to be restored), 
or given company punishment or a small forfeiture of pay for an 
offense which might land a “bad” soldier in Leavenworth. More 
often, however, the personal factors are subconscious and not even 
recognized, much less acknowledged. To cite one example, which 
few men who have served in the Army will deny: there is a double 
standard between officers and enlisted men. If an officer turns coward, 
he probably will be evacuated as a psychiatric case; if an enlisted 
man does the same, he probably will be tried by court-martial for 
misbehavior before the enemy. If an officer passes out bad checks, 
he probably will be reprimanded but then given a chance to make 
the checks good; and if he should prove incorrigible, he may be 
asked to submit his resignation “for the good of the service.” If 
an enlisted man does the same, probably his only chance to repent 
and reform will be in jail. If an officer strikes an enlisted man, he 
probably will receive a reprimand and nothing more. If an enlisted 
man strikes an officer, he is almost sure to be tried and given a stiff 
sentence. When one knows a fellow-officer personally, having lived 
with him through maneuvers and campaigns, having danced and 
joked with his wife, having accepted his drinks, it is not easy to stir 
up a hornet’s nest of disciplinary action around his head if he mis- 
behaves. This is not an accusation that military justice is corruptly 
administered, but simply a recitation of psychological cause and effect. 





14 There is no right to preliminarily question members of a court-martial as to 
their competency and eligibility to sit. Contrary to the practice followed in 
civilian courts in choosing jurors, questioning is allowed only in support of 
challenges already made (Par. 58f, MCM, 1928; § 84d, TM27-255). 
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Vv 
THE DISPERSION OF DISCRETIONARY POWER 


It may seem paradoxical after demonstrating the enormous con- 
centration of discretionary power in commanding officers to say that 
such power is too widely dispersed. But the truth is that there are 
many cooks stirring the broth of military justice, each with his own 
ideas. Were there only one officer or one integrated group of officers 
administering the system, the results at least would be uniform. 

General court-martial jurisdiction is possessed not only by a few 
isolated individuals like the President of the United States and the 
Superintendent of the Military Academy, but by the commanders 
of every brigade, division, corps, army, territorial division or de- 
partment, by commanders occupying equivalent positions in the Army 
Air Forces, and by all other commanders especially empowered by 
the President (for example, the commanding officers of large posts). 
The number of such officers is not inconsiderable. For each officer 
exercising general court-martial jurisdiction, there are conservatively 
ten officers exercising special and/or summary court-martial jurisdic- 
tion—regiment and separate battalion commanders, camp commanders 
and the like. For each officer exercising special and/or summary 
court-martial jurisdiction, there are probably a dozen company or 
similar unit commanders exercising disciplinary powers under Article 
of War 104 and deciding whether or not court-martial charges should 
go forward to higher authorities. 

In literal truth, the number of officers who have broad discretionary 
powers over the fate of erring soldiers runs into many thousands. 
These officers, practically all of them laymen, have no common 
background of training or tradition. They have no authoritative 
principles to guide them. They have no clearing-house for informa- 
tion about such matters as what sentences are being meted out for 
what offenses, and no supreme arbiter to harmonize their actions. 
The system for appellate review” provided in the Articles of War 
concerns only questions of law, thus leaving the all-important dis- 





15 The failure to use lawyers in key positions in the system of military justice 
is discussed at length in Karlen, “Lawyers and Courts-Martial,” 1946 Wis. L. Rev. 
16 Sometimes within a corps or army or even a theater of operations, there is 
an interchange of such information, but no such data is compiled and distributed 
for the Army as a whole. 
17 Details of this system are not material here. 
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cretionary decisions still in the hands of the various commanders, 
each acting independently of his fellows. 

That the officers charged with responsibility should adopt divergent 
policies and practices with divergent results is not hard to understand. 
Consistency between them would be far more surprizing. 


VI 


SOME SUGGESTIONS 


To establish for the Army a government of laws instead of a 
government of men, the first requirement is an independent and 
stable judiciary with an impersonal method of bringing cases to trial. 

The placing of the machinery of justice in the hands of military 
commanders cannot be justified, as is sometimes attempted, on the 
basis that it fixes responsibility. No one man or one group in the 
Army can be singled out as being responsible for the actual workings 
of military justice. Sometimes it is a company commander who is 
at fault, sometimes a regimental commander, sometimes an officer 
exercising general court-martial jurisdiction, sometimes a writer of 
policy directives in higher headquarters. More truly, it is not the 
fault of any one, but just the fault of a system which scatters too 
much discretion in too many places. 

In civilian life, responsibility is fixed more concretely and effec- 
tively. The District Attorney, aided by a Grand Jury, is held re- 
sponsible for seeing that persons who break the laws are brought to 
trial and prosecuted vigorously. The Judges are held responsible 
for deciding cases impartially and for imposing adequate, just and 
uniform sentences on the persons convicted. These men represent 
a common training to fit them for their work, and a common tradi- 
tion. They can give their whole energies to their tasks. They can 
devote time to studying what has been and is being done in other 
cases. They are in a position to know whether John Doe’s case is 
like Richard Roe’s, and to judge accordingly. 

A similar set-up for the Army is possible, and this without sac- 
rificing any of the legitimate authority of military commanders or 
any of the speed which the Army so prizes. Orders would still be 
orders and would still require undeviating compliance on pain of 
prompt and severe punishment. The only difference would be that 
the commanders who gave the orders could not be in the position 
of judges in their own cases, and punishments for derelictions of 
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military duties would be determined and imposed by persons outside 
of the normal chain of command. This would cause no relaxation of 
discipline, but on the contrary, a strengthening of it through the 
growth of confidence on the part of soldiers that it was being ad- 
ministered impersonally and uniformly. Commanders could retain 
their powers under A.W. 104 to summarily impose light punishments 
for minor offenses (though not in such a way as to preclude trial by 
court-martial if later found warranted), but all serious offenses 
would be handled by an impartial and independent law-enforcement 
agency. 

A body of competently trained Judge Advocates devoting their full 
time to military justice and answering only to their superiors in the 
same branch of the service, could be designated to take over the 
functions now exercised by commanders and their courts-martial. 
Where necessary because of the geographical separation of com- 
mands, groups of these men could “ride the circuit” as judges and 
lawyers, dispensing justice in the time-honored American tradition. 

Others, scattered geographically, thoroughly cognizant of policies 
prevailing throughout the entire Army, and removed from too close 
personal contacts but available to information and complaint from 
any source, could exercise a general surveillance-over discipline to 
determine what crimes or offenses should be brought to trial.* 

If an independent judicial system entirely divorced from command 
were established along the lines indicated, other reforms would be- 
come less necessary. However, dangers would still exist in the 
delegation of overly broad discretionary powers even to such a care- 
fully controlled and responsible group. Consequently the substantive 
law of military offenses should be amended to place limitations on 
the creation of new crimes and to define more explicitly in the fields 
now left open to unlimited discretion the fundamental rights, duties 
and obligations of soldiers. In addition, punishments should be made 
uniform through the legislative imposition of limitations based upon 
the relative degrees of moral guilt involved in various offenses and 
upon the practical necessities of maintaining discipline. 

These suggestions are very general and may seem too vague to be 
of practical value. Doubtless they leave much to be desired. They are 
offered, however, in the belief that the first steps must be (1) a rec- 





#8 The problem of the original reporting of any offense would remain at least 
partially unsolved, but the complete solution of that problem is probably too 
much to hope for in any system. Once an offense had come to the attention of 
these impartial authorities, most of the other deficiencies and inequalities dis- 
cussed in this article would be remedied. 
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ognition that reform is necessary and (2) a groping toward a better 
solution. The task which remains of outlining specifically how ideals 
can be transformed into actualities is an arduous one, but not too 
arduous for men who believe that soldiers, no less than other citizens, 
are entitled to the best system of criminal justice we can devise. 








A CODE OF EVIDENCE FOR WISCONSIN ?* 


RULE 704 RELATING TO PRESUMPTIONS 
AND ITS EFFECT ON CERTAIN 
WISCONSIN STATUTES. 


Wit.1Am E. TorKELSoN 


The Wisconsin cases on the subject of presumptions and their com- 
patability with Rule 704 of the Model Code of Evidence have re- 
cently been discussed in an article by Raymond I. Geraldson appear- 
ing in the May 1945 issue of this review at pages 374 to 391. It is 
not intended to restate here any of the matters therein discussed, 
except so far as it may be absolutely necessary to do so. Rule 704 
reads as follows: 


(1) Subject to Rule 703,* when the basic fact of a presump- 
tion has been established in an action, the existence of the pre- 
sumed fact must be assumed unless and until evidence has been 
introduced which would support a finding of its non-existence 
or the basic fact of an inconsistent presumption has been 
established. 

(2) Subject to Rule 703,’ when the basic fact of a presumption 
has been established in an action and evidence has been intro- 
duced which would support a finding of the non-existence of the 
presumed fact or the basic fact of an inconsistent presumption 
has been established, the existence or non-existence of the pre- 
sumed fact is to be determined exactly as if no presumption had 
ever been applicable in the action. 


The primary purpose of this article is to consider the effect of 
certain provisions of the Wisconsin Statutes which provide that a 





* Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of the papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 

a State-wide interest in and discussion of the Model Code of Evidence of the 
y bas it Law Institute. It is not a Purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the de- 
sirability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of — with comments, essays, 
etc., can be obtained through book dealers for $3.—Ed 

1 Rule 703 relates to the presumption of legitimacy. “The 1945 Wisconsin Leg- 
= created § 328.39 relating to such presumption by enactment of Wis. Laws 
1945, c. 38. 
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fact or facts stated in certain documents shall be “prima facie” or 
“presumptive evidence” of such facts and to discuss the relation of 
such statutes to Rule 704 of the Model Code. Many of these statutory 
provisions appear in Chapter 327, entitled Documentary and Record 
Evidence, and in Chapter 328, entitled Presumptions and Judicial 
Notices. Other sections are cited in the footnote.’ Frequently they 
are referred to as creating presumptions, but technically they do not, 
since they do not purport to provide that an assumed fact or facts 
follow from the existence of a basic fact or facts as in case of a 
true presumption. A presumption is defined*® in Rule 701. Said rule 
reads in part as follows: 


Presumption means that when a basic fact exists the existence 
of another fact must be assumed, whether or not the other fact 
may be rationally found from the basic fact. Presumed fact 
means the fact which must be assumed. 


Statutes of this type have been regarded as providing a method 
of proof without the necessity of calling witnesses.* In addition they 
often make certain types of evidence admissible which might other- 
wise be excluded because of various limitations such as, for example, 
those imposed by the hearsay rule.° Such statutes seem to give the 
facts stated in such documents some evidentiary weight which makes 
them sufficient to support a jury’s verdict or finding of fact unless 
evidence is produced to overcome their effect.° In Wisconsin the 





2See §§ 46.10 (7), 62.07 (4), 102.17 (1) (as), 136.18 (2), 147.175 (4), 189.21 
(2) (3), 221.10, 235.46, 287.2b, 315.06, 318.06 (3). This enumeration is intended 
to be illustrative and not exhaustive. For other examples of this type of statute 
see Model Vital Statistics Act, Oct. 1941, § 16; 5 Wicmore, Evipence (Third 
Ed.) § 1644 note 6. There are also closely related common law rules. Thus it is 
held in Wisconsin that an assessor’s valuation is prima facie correct and will not 
be set aside unless evidence is produced showing it to be incorrect. Worthington 
Pump & M. Corp. v. Cudahy, 205 Wis. 227, 237 N.W. 140 (1931); State ex.rel. 
Collins Brown, 225 Wis. 593, 275 N.W. 455 (1937); Estate of Ryerson, 239 Wis. 
120, 300 N.W. 782 (1941). There is also authority that identity of name is 
sufficient to establish prima facie identity of persons. Sandberg v. State, 113 Wis. 
578, 89 N.W. 504 (1902). For another example see May Tire & Service, Inc. v. 
Sinclair Ref. Co., 240 Wis. 260, 3 N.W.(2) 347 (1942). 

®For other definitions of a “presumption,” see Egger v. Northwestern Mut. 
Life Ins. Co. 203 Wis. 329 at 333, 234 N.W. 328 (1931); 1945 Wis. L. Rev. 
374 (1945). 

* Broderick v. Rosner, 294 U. S. 628 at 645. (1935) 

5See Rule 516 and following of the Model Code of Evidence for rules relating 
to admissibility of records kept by public officials and related subjects. 

6 An interesting question arises when the prima facie fact created by statute 
conflicts with a presumption. In Sandberg v. State 113 Wis. 578, 89 N.W. 504 
(1902) the statute (§ 4160 Wis. Strats. 1898) provided in effect that any church, 
parish or baptismal record which preserved the facts relating to any birth, mar- 
riage or death may be admitted as prima facie evidence of any such fact. The 
birth record admitted in evidence recited that at the time of birth of the child 
the mother was a spinster, which fact conflicted with the presumption of legitimacy. 
The court held the birth record admissible and that it prima facie established 
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supreme court at an early date was required to consider the effect 
of a statute’ which provided that account books should be received 
in evidence under certain circumstances, as prima facie evidence in 
proof of the charges therein contained, subject to certain limitations 
not here material.* In Winner v. Bauman™ the court said: 


But the statute provides what effect they shall have when so 
received. It makes them “prima facie evidence in proof of the 
charges therein contained.” Had there been no testimony in re- 
lation to the payments except these books, the jury would have 
been bound to find that the payments therein charged had been 
made, even though they discredited entirely the testimony of 
the defendant. The case of Winne v. Nickerson, 1 Wis., 1, is 
authority upon this point. .. . 


There are other cases to the same effect.? A recent one is Lisbon 
Town Fire Ins. Co. v. Tracy.** There the court was required to de- 
termine the effect of sec. 328.22, which provides in effect that the 
certificate of the secretary of any mutual insurance company in an 
action to collect an assessment specifying (1) such assessment, (2) 
the amount due the said company by means thereof, and (3) that 
notice thereof was given the person therefor “shall be received as 
presumptive evidence of the facts so certified.” After offering ev- 
idence to establish the fact that the directors of plaintiff company 
had duly levied an assessment, plaintiff introduced certificates com- 
plying with sec. 328.22 and rested its case. Defendants offered no 
evidence at all. In holding that on the record thus made plaintiff was 
entitled to judgment the court said: 





that the mother was unmarried at the time the child was born. The court said, 
page 586: “Doubtless, the evidence of the certificate is in conflict with the prima 
facie presumption of legitimacy which exists in favor of all children, but the 
statute declaring the evidentiary effect is without force unless it means that the 
record is sufficient to overcome a mere prima facie presumption. If that pre- 
sumption were aided by any other evidence, the court should lean to the con- 
clusion of legitimacy, but of such facts there are none in the present case.” 

7 RS. 1849 Ch. 98 §§ 81, 82. 

8See R.S. 1849 Ch. 98 § 82 which provided in part that: “such books men- 
tioned in this and the preceding section, shall not be admitted as testimony of 
any item of money delivered at one time, exceeding five dollars. or of money paid 
to third persons, or of charges for rent.” For citation of Wisconsin cases dis- 
cussing effect of five-dollar limitation, see 84 A.L.R. 165. See also Dahl v. 
H. C. Crook Realty Co., 208 Wis. 506, 243 N.W. 506 (1932). 

8a 28 Wis. 563 (1871). 

* Standish v. Flowers 16 Wis. 110 (1862). Eaton v. Woydt 32 Wis. 277 (1873). 
McGinty v. Brotherhood of Railway Trainmen, 166 Wis. 83, 164 N.W. 249 (1917); 
Seidl] v. Paulu, 174 Wis. 403, 183 N.W. 246 (1921); Mergener v. Fuhr, 189 Wis. 
571, 208 N.W. 267 (1926). Cf. Menasha Woodenware Co. v. Winter, 159 Wis. 
437, 150 N.W. 411 (1915). 

9a 236 Wis. 651, 296 N.W. 126 (1941). 
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It follows that the court should have given due effect to the 
certificates as presumptive evidence of all facts certified therein 
and that by reason thereof those facts must be considered to 
have been established in the absence of proof by the defendants 
and that there is no necessity for the assessment or that the levy 
thereof was invalid in other respects. . . . As no such proof 
was offered by the defendants, plaintiff was entitled on the 
record to judgment for the amount owing by each defendant to 
plaintiff on the assessment in question. 


Another recent case is The Milwaukee E.R. & Light Co. v. Ind. 
Comm.®» There the question was whether recitals in a death certifi- 
cate supported a finding of the Industrial Commission. This required 
consideration of the effect of sec. 69.11 Stats. 1929, which made a 
properly certified copy of a record of any birth, death, marriage, or 
divorce ‘‘prima facie evidence in all courts and all places of the facts 
stated therein.” The court stated that in enacting such statute the 
legislature had recognized one of the well-established exceptions to 
the hearsay rule, citing Wicmore, Evipence (2nd Ed.) §1642, 
1643 et seq. Earlier cases were cited and the court then said, page 117: 


Such certificates, therefore, are clearly prima facie evidence 
of the facts stated therein although such facts are subject to re- 
buttal. Under our statute and the law of this state, the death 
certificate was competent evidence of the facts stated therein. 
There was no testimony which required the commission to find 
that the facts stated therein were rebutted. . . . 


There are also statutes, of which sec. 80.34 is an example, which 
extend the evidentiary effect of the documents, etc., even further. 
That section makes the record or certified copy of certain orders 
in matters relating to highways not only “presumptive evidence of the 
facts therein stated” but also “of the regularity of all proceedings 
prior to the making of such order.””® The court has held that the effect 
of such a statute is to make the record or a certified copy of the order 
referred to, evidence of the facts stated therein and of the regularity 
of all prior proceedings leading up to the making of said order, and 
that unless rebutted by evidence to the contrary such record or a 
certified copy of such order would be sufficient to sustain a jury’s 
verdict or finding of fact as to any fact stated therein or as to any 
fact necessary to establish the regularity of the proceeding leading 





%> 222 Wis. 111, 267 N.W. 62. (1936). 
10 Other similar types of statute appear in Ch. 327 and 328. See also §§ 40.30 
(4), 40.31 (2), 88.37, 132.04, 132.09, 220.08 (19) (d). 
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up to the making of said order.“ A like view has been taken with 
respect to other similar statutes.” 

Where a party introduces into evidence the record or other docu- 
ment which by statute establishes prima facie the validity or regu- 
larity of proceedings preliminary thereto, and then fails to rely 
upon it but attempts to prove such facts by other evidence, he thereby 
takes unto himself the duty of proving them and relieves the other 
party of the necessity of rebutting such facts which otherwise would 
have been prima facie established by introduction of such record or 
document. Such principle was applied in Claflin v. Robinhorst.** 
There the court said, page 486: 


The principle seems to be, that when a statute creates a 
presumption of facts in favor of a party, on proof of certain 
other facts, and such party, instead of availing himself of the 
benefit thereof, attempts to prove the presumed facts, he must 
prove facts sufficient to constitute a cause of action, unaided 
by the statutory presumption. 


Statutes of the kind refered to do not change the burden of proof. 
They simply permit a party to prove facts and make out a prima 
facie case without the necessity of calling witnesses as would other- 
wise be the case. Where a plaintiff has the burden of proof at the 
beginning of a trial it remains with him to the end. The burden of 
proof does not shift where he establishes a prima facie case with the 
aid of such a statute or otherwise. What happens is that in such 
event the burden of going forward with the evidence is passed to 
the adversary party and he must produce evidence to meet the prima 
facie case.” 





11 Schroeder v. Klipp, 120 Wis. 245, 97 N.W. 909 (1904). State ex. rel. Gott- 
schalk v. Miller, 136 Wis. 344, 117 N.W. 809 (1908). There is authority to the 
effect that presumption as to regularity of proceedings cannot be relied upon 
to supply jurisdictional facts. State ex. rel. Witte v. Curtis, 86 Wis. 140, 56 N.W. 
475 (1893); Williams v. Giblin, 86 Wis. 147, 56 N.W. 645 (1893). 

12 Ehle v. Brown, 31 Wis. 405 (1872). See also Reynolds v. Weiss, 27 Wis. 
450 (1871); Sexton v. Appleyard, 34 Wis. 235 (1874); Hoffman v. Wheelock, 
62 Wis. 434, 22 N.W. 713 (1885); Morse v. Stockman, 73 Wis. 89, 40 N.W. 
679 (1888). 

12a 40 Wis. 482. 

18 Murphy v. Estate of Skinner 160 Wis. 554, 152 N.W. 172 (1915). Jones 
on Evmence (4th Ed. 1938) §§ 177, 196. See also Will of Faulks, 246 Wis. 319, 
17 N.W. (2d) 423 (1944); Tower Grove Bank & Trust Co. v. Duing, 346 Mo. 
896, 144 S.W. (2) 69, 152 A.L.R. 1325 (1940) and note. In Ehle v. Brown 31 
Wis. 405 (1872) the court referred to a statute which made a sheriff’s deed ex- 
ecuted and delivered pursuant to a judgment of foreclosure and sale, prima facie 
evidence that title of the person against whom the judgment was rendered to 
the land described in the deed, passed to the grantee named therein. The court 
held such statute established a rule of evidence by prescribing what shall be the 
effect of such a deed when introduced into evidence, and that an adverse party 
was not precluded from showing there was no valid judgment or sale to support 
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II 


The Wisconsin statutes also contain many sections which create 
what may properly be considered as statutory presumptions. Such 
statutes provide that a certain basic fact or facts shall be “prima 
facie” or “presumptive evidence” of another fact or facts and hence 
meets the definition of a presumption so defined in Rule 701. A typical 
example is found in sec. 85.01 which provides in effect that the ab- 
sence of license plates on a motor vehicle “shall be prima facie 
evidence that the vehicle is not registered.” 

The writer has been unable, in the time available for preparation of 
this article, to find any Wisconsin case which specifically considers 
the effect of a statutory presumption. It is difficult to see on 
principle why a presumption created by statute should have any 
different effect than a nonstatutory presumption.” It has been said 
that examination of the Wisconsin cases on nonstatutory presump- 
tions reveals that a presumption will support a finding of fact in ab- 
sence of a conflicting presumption or of any credible evidence to the 
contrary, which is in accord, so far as it goes, with Rule 704 (1). 
No doubt a similar effect would be given to a statutory presumption. 
However, there seems to be no settled rule in Wisconsin or elsewhere 





the deed, but that introduction of such deed in evidence “simply changes the 
burden of proof to such party, and makes it incumbent upon him in the first 
instance to produce the record of the preliminary proceedings.” What the court 
meant, no doubt, was that when the deed was introduced into evidence the 
burden of proof shifted and the adverse party was faced with the necessity of 
producing evidence to meet the prima facie case established thereby or of losing 


case. 

14See §§ 29.63 (5), 49.08, 70.49, 74.30 (3), 75.45, 90.16, 102.28 (6), 136.17, 
139.05, 139.35, 139.51 (6), 164.04, 164.05, 189.21 (5), 330.05, 330.06, 330.07, 348.092, 
348.178, 357.11 (2). This list is illustrative and is not intended to be exhaustive. 
Other statutes create presumptions and also make special reference as to burden 
of proof to rebut the same. See §§ 176.32 (1). For case considering the effect of 
the latter type of statute, see Koops v. Gregg, 130 Conn. 185, 32 A. (2d) 654, 
357.11 (2) and 29.63 (5). 

15 For exhaustive discussions on subject of statutory presumptions, see 10 Texas 
L. Rev. 34, 5 Turane L. Rev. 17, 178. In Mobile, J. & K.C.R. Co. v. Turnipseed, 
219 U.S. 35 (1910) the court said: “Legislation providing that proof of one fact 
shall constitute prima facie evidence of the main fact in issue is but to enact a 
rule of evidence, and quite within the general power of government.” The con- 
stitutionality of statutes creating statutory presumptions has been a much con- 
sidered question. As a general proposition, a statutory presumption cannot be 
sustained if there is no rational connection between the fact proved and the ulti- 
mate fact presumed. Tot v. United States, 319 U.S. 463. For discussion of this 
case and other earlier cases, see 56 Harvarp L. Rev. 1324. 

16 1945 Wis. L. Rev. 374 at 377. See also Mobile, J. & K.C.R. Co. v. Turnipseed, 
219 U.S. 35 (1910) where the court recognizes that the effect of a statutory pre- 
sumption is to cast upon an adversary the duty of producing evidence to the 
contrary and, unless that is done, the adversary must lose since the prima facie 
case is enough as a matter of law. 
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as to the amount of evidence necessary to overcome a statutory 
presumption.”* 

The writer has found no Wisconsin case throwing any authoritative 
light on the perplexing question, which finds its counterpart in case 
of nonstatutory presumptions,” of whether a statutory presumption 
has evidentiary weight although certain cases have been cited as ex- 
amples where statutory presumptions have been given weight.” 

Even if we assume that a statutory presumption has the same effect 
as a nonstatutory presumption, this would not be of great assistance 
in answering the question of whether a statutory presumption has 
evidentiary weight since even in case of nonstatutory presumption 
the law on these questions is not certain in Wisconsin.” 

The prevailing opinion elsewhere seems to be that a statutory 
presumption has the effect of throwing upon the adverse party the 
burden of producing some evidence to the contrary, and when that 
is done the presumption disappears and must be excluded from 
further consideration and the trier of fact must determine the issue 
upon all the evidence.” Such rule is in accord with the so-called 
Thayeran theory adopted by Rule 704 of the Code.” 





17 Harv. L. Rev. 1138 at 1140. For case discussing the nature of evidence sufficient 
to overcome a prima facie case established by a presumption, see Hildebrand v. 
Chicago B. & Q. R. Co., 45 Wyo. 175, 17 P (2d) 651, (1933). See also 49 Harv. 
L. Rev. 656 and also articles cited in note 15. See also Rule 704 (1) of the Model 
Code and State ex. rel. Northwestern Dev. Corp. v. Gehrz, 230 Wis. 412 at 422, 
283 N.W. 827, (1939), for rule in case of presumption of law. 

181045 Wis. L. Rev. 374 at 391. For leading discussions on this subject insofar 
as nonstatutory presumptions are concerned, see article by Professor Bohlin in 68 
U. or Pa. L. Rev. 307; articles by Professor Morgan in 44 Harv. L. Rev. 906, 16 
So. Car. L. Rev. 245; 17 So. Car. L. Rev. 384. 

19 1942 Wis. L. Rev. 49-50. 

201945 Wis. L. Rev. 374 at 391. 

21In Mobile, J. & K.C.R.R. v. Turnipseed 219 U.S. 35 (1910) the court was 
required to pass on the constitutionality of a Mississippi statute which made proof 
of injury inflicted by the running of locomotives or cars in any action against 
railroad companies for damage to person or property prima facie evidence of want 
of reasonable skill and care on part of the employees of said companies. The court 
said page 43: “The statutory effect of the rule is to provide that evidence of an 
injury arising from the actual operation of trains shall create an inference of 
negligence, which is the main fact in issue. The only legal effect of this inferenée is 
to cast upon the railroad company the duty of producing some evidence to the 
contrary. When that is done the inference is at an end, and the question of negli- 
gence is one for the jury upon all of the evidence. In default of such evidence, the 
defendant, in a civil case, must lose, for the prima facie case is enough as matter 
of law.” For other cases see Casey v. United States, 276 U.S. 413, (1928) ; Atlantic 
Coast Line v. Ford, 287 U.S. 504 (1932); Del Vecchio v. Bowers 296 U.S. 280 
(1935) ; Tot v. United States 319 U.S. 463 (1943) and cases cited in note 9. The 
Tot case is the subject of a note in 56 Harv. L. Rev. 1324 wherein possible devia- 
tions from the earlier decisions are pointed out. ; 

22The same rule has been applied on care of a presumption of law in State 
ex. rel. Northwestern Dev. Corp. v. Gehrz, 230 Wis. 412, 283 N.W. 827 (1939). 
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It is submitted that adoption of Rule 704 of the Model Code 
would have no effect on statutes of the type referred to in Part I of 
this article because such statutes properly viewed do not create pre- 
sumptions. Rules 701-704 purport only to apply to presumptions. 
Rule 704 would, if applicable in case of such statutes, clearly change 
existing law, since the statutes’ effect now is to give facts stated in 
certificates and other documents some evidentiary weight. It would 
be unfortunate if Rule 704 were adopted and were to be construed 
as modifying the effect of such statutes in any way. They provide 
the practitioner with a ready and inexpensive method of proving 
facts and are a valuable tool. Their use should be encouraged. In 
the event the Model Code is adopted some provision should be in- 
serted therein making it clear that Rule 704 is not intended to have 
any effect on statutes of this type. 

It is difficult to state with any degree of certainty what effect 
adoption of Rule 704 would have on statutory presumptions in Wis- 
consin since the law in this state on that subject is uncertain. Adop- 
tion of this rule has been urged on the ground it will at least lead 
to certainty with respect to the law on presumptions. However, it 
has been recognized that this will have the effect of emasculating 
certain presumptions which should be permitted to have evidentiary 
weight.” The writer agrees. Statutory presumptions have an im- 
portant place in the enforcement of certain criminal statutes. There, 
no doubt, are other situations in civil cases where they are of great 
value. Rule 704 should not be adopted without first making an ex- 
amination to determine which statutory presumptions, if any, might 
possibly be entitled to be given evidentiary effect.* However, in 
doing so, the constitutional problems considered by cases herein- 
before cited must not be overlooked.” 





23 1045 Wis. L. Rev. 374 at 391. 

24 Attention should also be given to § 328.39 relating to the presumption of 
legitimacy which is the subject of special attention in Rule 703 of the Model Code. 
The Wisconsin statute does not establish a rule which conflicts with Rule 703. 
However, it does contain certain provisions not found in the Model Code which 
probably should be retained. 

25 See comment to paragraph 2 of Rule 704 in the Model Code. 








EVIDENCE AFFECTING CREDIBILITY 


E.prep DEDE 


Rule 106* of the American Law Institute’s Model Code of Ev- 
idence regulates the examination of witnesses and introduction of 
extrinsic evidence concerning their conduct and other matters relevant 
upon the issue of their credibility, impeachment, contradiction or 
corroboration. 

In general, the crecibility of a witness may be attacked by several 
methods of impeachment: by cross-examination disclosing facts tend- 
ing to show hostility, bias, or interest or tending to disparge character ; 
by disproving the witness’s testimony by testimony of other wit- 
nesses and inconsistent or contradictory statements of the witness 
made out of court; and by showing his general bad character for 
truth and veracity. Similarly, the credibility of such witness may be 
supported by converse methods. 

Rule 106 is based on the theory that, unless some strong considera- 
tion of policy calls for unconditional exclusion, all evidence having 
substantial probative value upon the credibility of a witness should 
be admissible, subject to the provisions and qualifications of Rule 
303, namely, that the value of the evidence in the solution of the 
case before the court must be weighed against the risks that its ad- 
mission will unfairly surprise the opponent, will cause undue con- 
sumption of time, will confuse the issue, or will work an illegitimate 





1 Rule 106. Evidence Affecting Credibility. 

(1) Subject to Paragraphs (2) and (3), for the purpose of impairing or sup- 
porting the credibility of a witness, any party including the party calling him 
may examine him and introduce extrinsic evidence concerning any conduct by him 
and any other matter relevant upon the issue of his credibility as a witness, and 
need not, in examining him as to a statement made by him in writing inconsistent 
with any part of his testimony, show or read to him any part of the writing, 
except that extrinsic evidence shall be inadmissible 
(a) of traits of his character other than honesty or veracity or their opposites, or 
(b) of his conviction of crime not involving dishonesty or false statement, or 
(c) of specific instances of his conduct relevant only as tending to prove a trait 

of his character. 

(2) The judge in his discretion may exclude extrinsic evidence of a written or 
oral statement of the witness offered under Paragraph (1) unless the witness was 
so examined while testifying as to give him an opportunity to deny or explain the 
statement. 

(3) If an accused who testifies at the trial introduces no evidence for the sole 
purpose of supporting his credibility, no evidence concerning his commission or 
conviction of crime shall, for the sole purpose of impairing his credibility, be 
elicited on his cross-examination or be otherwise introduced against him; if he 
introduces evidence for the sole purpose of supporting his credibility, all evidence 
admissible under Paragraph (1) shall be admissible against him. 
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prejudice out of proportion to its legitimate influence. A specifica- 
tion of subjects of proper inquiry is given infra. 

To reach results in accord with the theorem that all such relevant 
evidence should be received, Rule 106 has changed and broadened in 
several respects and narrowed in at least one respect the applicable 
common law and statutory rules in effect in Wisconsin. 

The abolition by Rule 106 of the prohibition against impeaching 
one’s own witness is treated elsewhere.” 


(A) PRocEDURALLY 


With regard to the manner of introducing evidence affecting cred- 
ibility, Rule 106 provides that a party may introduce extrinsic 
evidence concerning any conduct by the witness (including prior in- 
consistent or contradictory statements made orally or in writing) 
relevant upon the issue of his credibility as a witness, and may do 
so without laying foundation therefor by prior examination of such 
witness in respect thereto, and without showing or reading to him 
any part of any writing in which the inconsistent or contradictory 
statement may appear. But this is subject to the limitation that the 
judge in his discretion may exclude extrinsic evidence of a written 
or oral statement of the witness, unless the witness was so examined 
while testifying as to give him an opportunity to deny or explain 
the statement. 

Rule 106 broadens the Wisconsin law, which, in harmony with the 
view of the majority of courts elsewhere, excludes evidence of prior 
contradictory statements by a witness which were not brought to his 
attention while testifying. The Wisconsin rule is that extrinsic ev- 
idence of a prior contradictory statement by a witness is inadmissible 
in evidence to discredit him unless he has been given a fair oppor- 
tunity to deny or explain it, thus obviating the danger of unfair 
surprise to the proponent of the witness. The rule is that 


. .. former conflicting or inconsistent statements in testimony or 
otherwise, which are admissible only as matters of impeachment, 
cannot be introduced until after they have been read or stated to 
the witness and he has been given an opportunity to recollect 
and state whether he made such statements.® 


This rule is supported by many decisions,* and is subject to the 





2 Exclusive article in this series by Hubert V. Fuller, Wis. L. Rev. (May, 1945) 
Vol. 3, pp. 434-438. 

8 State v. Johnson, 221 Wis. 444, 267 N.W. 14 (1936). 

*Ketchingham v. State, 6 Wis. 426 (1857); Rindskopf v. State, 34 Wis. 217 
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further limitation, where applicable, of section 325.28 of the Wis- 
consin Statutes.° 

The Wisconsin rule, thus stated, does not specifically require that 
a written or signed document containing an impeaching statement 
be then and there produced, or that such production be excused by 
exceptional circumstances or its absence satisfactorily accounted for; 
the Wisconsin courts have never, apparently, cited with approval the 
Queen’s case," in which it was held that a witness may not be re- 
quired to answer on cross-examination a question concerning the 
contents of a document written or signed by him unless the document 
is then and there produced and shown to the witness or read aloud 
to him before answering.® In any event, Rule 106 abolishes such 
requirement. 

Rule 106 puts evidence of prior contradictory statements on the 
same basis as other relevant evidence, permits the introduction of 
extrinsic evidence of prior contradictory or conflicting statements 
without the laying of any foundation, and permits the examiner to 
inquire about inconsistent statements made in writing by a witness 
without first showing the writing to the witness. To prevent any 
unfairness in the use of such evidence, either oral or written, the 
rule enables the judge to exclude it whenever he believes that the 
failure to bring the statement to the attention of the witness makes 
the exclusion just and expedient. In cases of doubt, this power of 
the judge will have the result that the cautious examiner will first 
lay a foundation by cross-examination for the admission of the ev- 
idence. Obviously, where such evidence is first sought by cross- 
examination of the witness, the judge will be slow to prevent or 
limit the inquiry, although he would reject extrinsic evidence tending 
to prove the same matter. 





(1874) ; Rounsave!l v. Pease, 45 Wis. 506 (1878); Hinton v. Cream City R. Co., 
65 Wis. 323, 27 N.W. 147 (1886) ; Wisconsin Planing-Mill Co. v. Schuda, 72 Wis. 
277, 39 N.W. 558 (1888); Welch v. Abbot, 72 Wis. 512, 40 N.W. 223 (1888); 
Hunder v. Gibbs, 79 Wis. 70, 48 N.W. 257 (1891) ; Schuster v. State, 80 Wis. 107, 
49 N.W. 30 (1891) ; Cohn v. Heimbauch, 86 Wis. 176, 56 N.W. 638 (1893) ; Miller 
v. State, 106 Wis. 156, 81 N.W. 1020 (1900); Pfeiffer v. Chicago & M.E.R. Co., 
163 Wis. 317, 156 N.W. 952 (1916). 
5 Wis. Stats. (1943), section 325.28: 

In actions for damages caused by personal injury, no statement made or 
writing signed by the injured person within seventy-two hours of the time 
the injury happened or accident occurred, shall be received in evidence un- 
less such evidence would be admissible as part of the res gestae. 

5* Queen’s Case, 2 B. & B. 288 (1820). 
®See 2 WicmoreE, Eviwence, Sec. 1259 (4). 
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(B) Retatinc to Susyect MATTER 


Rule 106 definitely confines character evidence and evidence of 
crime to matters having to do rather directly with credibility, be- 
cause evidence of bad character in other respects is deemed of little 
weight and likely to be misused. The rule is in accord with the 
Wisconsin law in that it confines the impeaching evidence to matter 
affecting honesty and veracity, or conversely stated, it renders in- 
admissible extrinsic evidence of traits of his character other than 
honesty or veracity or their opposites." Thus, evidence of general 
good or bad character is inadmissible. Evidence of character with 
respect to unchastity to impair the credibility of a female witness is 
inadmissible both under the rule and the Wisconsin cases.* The rule 
is less restrictive than the Wisconsin law in that, subject to the judge’s 
power to exclude evidence under Rule 303, it renders admissible 
evidence of honesty and veracity before impeaching evidence has 
been introduced.® 

Rule 106 considers as inadmissible extrinsic evidence of the wit- 
ness’s conviction of crime not involving dishonesty or false state- 
ment, for the reason that the value of the excluded evidence is 
deemed so slight as to be outweighed by the risks of unfairness to 
the witness and of illegitimate prejudice to the proponent of the 
witness. And evidence even as to such a crime is inadmissible to 
impair the credibility of an accused as a witness in his own behalf 
in a criminal trial, unless the accused has first offered evidence of 
good character directed to the issue of his credibility. If the accused 
introduces such evidence, then evidence of his conviction of crime 
involving dishonesty or false statement is admissible against him, 
elicited on cross-examination or otherwise introduced against him. 

The Wisconsin rule and statute are broader. Section 325.19 pro- 





7 Eaton v. White, 2 Pin. 42 (1847); Ketchingham v. State, 6 Wis. 426 (1857) ; 
Wilson v. Noonan, 27 Wis. 598 (1871); Wilson v. Young, 31 Wis. 574 (1872) ; 
Campbell v. Campbell, 54 Wis. 90 (1882); Muetze v. Tuteur, 77 Wis. 236, 46 
N.W. 123 (1890); Kraimer v. State, 117 Wis. 350, 93 N.W. 1097 (1903); State 
v. Knight, 118 Wis. 473, 95 N.W. 390 (1903); Lowe v. Ring, 123 Wis. 107, 101 
N.W. 381 (1904); Schultz v. State, 133 Wis. 215, 113 N.W. 428 (1907); Duffy 
v. Radke, 138 Wis. 38, 119 N.W. 811 (1909); Farrell v. Phillips, 140 Wis. 611, 
123 N.W. 117 (1909) ; Karney v. Boyd, 186 Wis. 594, 203 N.W. 371 (1925); Volk 
v. Flatz, 206 Wis. 270, 239 N.W. 424 (1931). 

8 Ketchingham v. State, 6 Wis. 426 (1857); Goodwin v. State, 114 Wis. 318, 
90 N.W. 170 (1902). 

®The Wisconsin courts do not permit the proponent of a witness to support 
his testimony by proof of his honesty and veracity unless impeaching evidence 
in respect thereto has first been introduced. Eaton v. White, 2 Pin. 42 (1847); 
Kraimer v. State, 117 Wis. 350, 93 N.W. 1097 (1903); Volk v. Flatz, 206 Wis. 
270, 239 N.W. 424 (1931). See also section 325.14 of the Wisconsin Statutes. 
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vides that a person who has been convicted of a criminal offense is, 
notwithstanding, a competent witness, but the conviction may be 
proved to affect his credibility, either by the record or by his own 
cross-examination, upon which he must answer any question relevant 
to that inquiry, and the party cross-examining him is not concluded 
by his answer. An accused who testifies may be impeached like any 
other witness, regardless of whether or not he has, by any other 
step, opened the door to the introduction of evidence affecting his 
credibility.” 

The basis for the stringency of Rule 106 in respect to impeach- 
ment of an accused is stated to be that 


. evidence of conviction of an accused whether elicited on 
cross-examination or otherwise introduced, though received only 
as affecting his credibility as a witness, is constantly misused 
by juries to prejudice him on the merits. Reports of public de- 
fenders assert that the admissibility of such evidence is a chief 
reason for the failure or refusal of the accused to take the stand. 
Rule 201 (3) permits the judge and counsel to comment upon 
such a failure or refusal. Considerations of fairness in view of 
Rule 201 (3), as well as the policy of encouraging the accused to 
be a witness, in addition to the acknowledged misuse of such 
evidence, make it advisable to exclude such evidence though it 
may have a bearing upon accused’s credibility. 


Finally, Rule 106 renders inadmissible evidence of specific in- 
stances of his conduct relevant only as tending to prove a trait of his 
character. The rule requires that traits of character affecting honesty 
or veracity be proved not by specific instances, but by reputation. 
The rule, of course, permits the introduction of extrinsic evidence 
concerning any conduct by the witness, or any other matter, if rel- 





10 Kirschner v. State, 9 Wis. 140 (1859); Schazer v. State, 36 Wis. 429 (1874); 
McKesson v. Sherman, 51 Wis. 303, 8 N.W. 200 (1881); Shafer v. City of Eau 
Claire, 105 Wis. 239, 81 N.W. 409 (1900); Cullen v. Hanisch, 114 Wis. 24, 89 
N.W. 900 (1902) ; Thornton v. State, 117 Wis. 338, 93 N.W. 1107 (1903) ; Paulson 
v. State, 118 Wis. 89, 94 N.W. 771 (1903); State v. Nergaard, 124 Wis. 414, 102 
N.W. 899 (1905); Koch v. State, 126 Wis. 470, 106 N.W. 531 (1906); Davis v. 
State, 134 Wis. 632, 115 N.W. 150 (1968); Farrell v. Phillips, 140 Wis. 611, 123 
N.W. 117 (1909); Maxwell v. Johnson, 165 Wis. 462, 161 N.W. 736 (1917); 
Hamilton v. State, 171 Wis. 203, 176 N.W. 773 (1920); Bruno v. Hickman, 174 
Wis. 63, 182 N.W. 356 (1921); Remington v. Judd, 186 Wis. 338, 202 N.W. 679 
(1925) ; Werner v. State, 189 Wis. 26, 206 N.W. 898 (1926); Nack v. State, 189 
Wis. 633, 208 N.W. 487 (1926); Benedict v. State, 190 Wis. 266, 208 N.W. 934 
(1926); Bogan v. State, 191 Wis. 199, 210 N.W. 412 (1926); Meyers v. State, 
193 Wis. 126, 213 N.W. 645 (1927); Rice v. State, 195 Wis. 181, 217 N.W. 697 
(1928); Bauer v. Franklin State Bank, 216 Wis. 507, 257 N.W. 456 (1935); 
Schroeder v. State, 222 Wis. 251, 267 N.W. 899 (1936); Birmingham v. State, 
228 Wis. 448, 279 N.W. 15 (1938); State v. De Hart, 242 Wis. 562, 8 N.W. 2d 


360 (1942). 
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evant, upon the issue of his credibility for any reason other than as 
tending to prove a trait of character. 

Subjects of proper inquiry are almost unlimited. The Restatement 
has grouped them, for purposes of convenience, under seven head- 
ings and the Wisconsin cases recognize all as legitimate subjects of 
inquiry or proof, namely: capacity for accurate perception, recollec- 
tion and communication ;* opportunity and incentive for perceiving 
any matter to which he has testified and the likelihood of his re- 
membering what he perceived ;” motive or bias,” interest, subjection 
to influence or any other matter likely to affect his testimony ;* cor- 
ruption or willingness to corrupt others or to be corrupted in connec- 
tion with the pending action; character; conviction of crime ;” 
and prior conduct and behavior of the witness, active and passive, 
including statements, both oral and written.” 





11 Mace v. Reed, 89 Wis. 440, 62 N.W. 186 (1895) drunkenness; Kuenster v. 
Woodhouse, 101 Wis. 216, 77 N.W. 165 (1898) drunkenness; Goodwin v. State, 
114 Wis. 318, 90 N.W. 170 (1902) hysteria; Pollock v. State, 136 Wis. 136, 116 
N.W. 851 (1908) drunkenness; Markowitz v. Milwaukee E. R. & L. Co., 230 
Wis. 312, 284 N.W. 31 (1939) impaired mental condition; Beem v. Industrial 
Commission, 244 Wis. 334, 12 N.W. 2d 42 (1943), forgetful disposition. 

12 Wallis v. White, 58 Wis. 26, 15 N.W. 767 (1883), nonresident testifying to 
reputation in community; Spencer v. State, 132 Wis. 509, 112 N.W. 462 (1907), 
acquaintance with witness. 

18 Kellogg v. Nelson, 5 Wis. 125 (1856); Suit v. Bonnell, 33 Wis. 180 (1873) ; 
Luck v. City of Ripon, 52 Wis. 196 (1881); Klatt v. N. C. Foster Lumber Co., 
97 Wis. 641, 73 N.W. 563 (1897); Lowe v. Ring, 123 Wis. 107, 101 N.W. 381 
(1904) ; State v. Rosenthal, 123 Wis. 442, 102 N.W. 49 (1905); Cook v. Gust, 
155 Wis. 594, 145 N.W. 225 (1914); Pfeiffer v. Chicago & M. E. R. Co., 163 Wis. 
317, 156 N.W. 952 (1916); Rogers v. Lurye Furniture Co., 193 Wis. 496, 211 
N.W. 782 (1927); State v. Henderson, 226 Wis. 154, 274 N.W. 266 (1937); 
Fischer v. State, 226 Wis. 390, 276 N.W. 640 (1937); Beem v. Industrial Com- 
mission, 244 Wis. 334, 12 N.W. 2d 42 (1943). 

14 Phoenix Ins. Co. v. Sholes, 20 Wis. 35 (1865); Zimmerman v. Fairbank, 35 
Wis. 368 (1874) ; Mack v. State, 48 Wis. 271, 4 N.W. 449 (1879) ; Novak v. Nord- 
berg Mfg. Co., 141 Wis. 298, 124 N.W. 282 (1910); Andrews v. U. S. Casualty 
Co., 159 Wis. 604, 150 N.W. 947 (1915); Martell v. Kutcher, 195 Wis. 19, 216 
N.W. 522 (1927); Goetz v. Herzog, 210 Wis. 494, 246 N.W. 573 (1933); Ziegler 
v. Hustisford Farmers Mut. Ins. Co., 238 Wis. 238, 298 N.W. 610 (1941); Wrs. 
Strats. (1943), section 325.13 (1): 

No person shall be disqualified as a witness in any action or proceeding, 
civil or criminal, by reason of his interest therein; and every person shall, 
in every such case, be a competent witness, except as otherwise provided in 
this chapter. But his interest or connection may be shown to affect the 
credibility of the witness. 

15 Martin v. Barnes, 7 Wis. 239 (1858) bargain between plaintiff and witness; 
Martineau v. May, 18 Wis. 54 (1864) attempt to procure witness to commit 
perjury; Salchert v. Reining, 135 Wis. 194, 115 N.W. 132 (1908) offer to wit- 
ness to split damages; Ferguson v. Truax, 136 Wis. 637, 118 N.W. 251 (1908) 
witness offering testimony for money; Freeman v. Dells Paper & Pulp Co., 150 
Wis. 93, 135 N.W. 540 (1912); Goetz v. Herzog, 210 Wis. 494; 246 N.W. 573 
(1933) offer to bet on outcome. 

16 See note 6 supra. 

17See note 9 supra. 

18 Ketchingham v. State, 6 Wis. 426 (1857); Thayer v. Gallup, 13 Wis. 539 
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Considerations of policy have induced the exclusion of various 
specific types of impeaching evidence. A sheriff or other public 
official will not be heard to falsify his official return or certificate.” 
An affidavit by a witness that he testified falsely will not be con- 
sidered upon motion for a new trial.” A witness may not be im- 
peached by showing that he had made statements which contradict 
his testimony in respect to facts which are irrelevant or immaterial 
to the issues of the case.” 


(C) Conclusion 


The differences between the Wisconsin law and Rule 106 are based 
largely on underlying policy. The Wisconsin law, accumulated piece- 
meal through the years, is based upon the concept that the rules re- 
lating to the admissibility of evidence affecting credibility should be 
rigid and certain, and that an accused is, if upon the stand, to be 
treated like any other witness. Thus, little except the determination 
of proof to be immaterial is left to the discretion of the trial judge, 
and an accused takes the stand at his peril so far as his impeachment 
is concerned. Rule 106, in conformity with the balance of the Code 
of Evidence of which the rule forms a necessary and integral part, 
is based upon the belief that the admissibility of evidence outside 
the scope of the issues in the case should be largely a matter of dis- 





(1861) ; Owens v. Northrup, 30 Wis. 482 (1872); Rindskopf v. State, 34 Wis. 
217 (1874); Zitske v. Goldberg, 38 Wis. 216 (1875); Wisconsin River Lumber 
Co. v. Walker, 48 Wis. 614, 4 N.W. 803 (1879); Yanke v. State, 51 Wis. 464, 
8 N.W. 276 (1881); Hinton v. Cream City R. Co., 65 Wis. 323, 27 N.W. 147 
ay Baker v. State, 69 Wis. 32, 33 N.W. 52 (1887) ; Stacy v. Milwaukee 
L. S. & W. R. Co., 72 Wis. 331, 39 NW. 532 (1888) ; Welch v. Abbott, 72 Wis. 
512, 40 N.W. 223 ’(1888) ; A. C. Conn Co. v. Little Suamico Lumber & Mfg. 
Co., 74 Wis. 652, 43 N.W. 660 (1889) ; Perkins v. State, 78 Wis. 551, 47 N.W. 
827 (1891); Hunter v. Gibbs, 79 Wis. 70, 48 N.W. 257 (1891); Schuster v. 
State, 80 Wis. 107, 49 N.W. 30 (1891); Waterman v. Chicago & A. R. Co., 82 
Wis. 613, 52 N.W. 247 (1892); Lee v. Chicago, St. P. M. & O. R. Co., 101 Wis. 
352, 77 N.W. 714 (1898); Buel v. State, 104 Wis. 132, 80 N.W. 78 (1899); 
Miller v. State, 106 Wis. 156, 81 N.W. 1020 (1900); Paulson v. State, 118 Wis. 
89, 94 N.W. 771 (1903); Vagts v. Utmann, 125 Wis. 265, 104 N.W. 88 (1905); 
Colbert v. State, 125 Wis. 423, 104 N.W. 61 (1905); Ferguson v. Truax, 136 
Wis. 637, 118 N.W. 251 (1908); Vogel v. State, 138 Wis. 315, 119 N.W. 190 
(1909) ; Klein v. Beeten, 169 Wis. 385, 172 N.W. 736 (1919); Thomas v. Lock- 
wood Oil Co., 174 Wis. 486, 182 N.W. 841 (1921); Brauer v. Arenz, 202 Wis. 
453, 233 N.W. 76 (1930); Newberry v. Minneapolis, St. P. & S. S. M. Ry. Co., 
214 Wis. 547, 252 N.W. 579 (1934); Fischer v. State, 226 Wis. 390, 276 N.W. 
640 (1937); Jasperson v. Industrial Commission, 231 Wis. 142, 285 N.W. 391 
(1939) ; Hamilton v. Reinemann, 233 Wis. 572, 290 N.W. 194 (1940). 

19 Eastman v. Bennett, 6 Wis. 232 (1857). 

20 Keeley v. Great Northern Ry. Co., 139 Wis. 448, 121 N.W. 167 (1909). 

21 Posey v. Rice, 29 Wis. 93 (1871) ; Kaime v. Trustees of Village of Omro, 
49 Wis. 371, 5 NW. 838 (1880) ; Barton v. Bruley, 119 Wis. 326, 96 N.W. 815 
(1903) ; Tllinois Steel Co. v. Jeka, 123 Wis. 419, 101 N.W. 399 (1904) ; Earley 
Vv. Winn, 129 Wis. 291, 109 N.W. 633 (1906). 
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cretion to be exercised by the trial judge under the circumstances 
in the particular case; and that an accused should, without prejudice, 
however, to the outcome of the trial, be given more encouragement 
to take the stand. 

The changes noted above made in the Wisconsin law by the rule 
appear to be comparatively minor, well within the general spirit and 
structure of the Code of Evidence, and not inconsistent with the 
working of justice. If the Code is to be adopted, clearly Rule 106 
should be included in it without substantial change. 








ADMISSIBILITY IN EVIDENCE OF CERTAIN PRIVATE 
OR UNOFFICIAL DOCUMENTS, LISTS, PAPERS 


Euprep DEDE 


Generally, recitals in private or unofficial documents and written 
instruments have no probative value because they fall within the ex- 
clusion of the hearsay rule and are inadmissible as proof of the 
truth of the facts recited. When such recitals are admissible at all, 
they are so largely under some special rule, as admissions,’ personal 
or vicarious, or as declarations against interest. Thus, such recitals 
may be admissible against a person estopped to deny their truth or 
who has thereby made an admission of some kind, and yet be in- 
admissible as against strangers. 

Exceptions to the rule against the admissibility of recitals in un- 
official written instruments are recognized not only as to business 
entries and the like,? learned treatises,* and ancient documents, rec- 
ords and plats showing history or reputation,‘ but also as to recitals 
in dispositive documents,’ and as to commercial lists and the like.° 


(A) Rute 527 Deatinc WitH RECITALS IN 
DisposITIVE DocUMENTS 


If a general rule could be formulated, it would be that, at common 
law, a recital or statement in such a writing was admissible as ev- 
idence of the truth of the matter stated only where (1) it appeared 
in a constitutive or dispositive document, (2) the statement was first 
corroborated in some way, and (3) the document was ancient and 
the declarant unavailable. 

No Wisconsin case has been found where such rule was applied 
in admitting evidence. In at least one case the general hearsay rule 
has been applied to render recitals in deeds inadmissible.’ The dis- 





1'Yenner v. Hammond, 36 Wis. 277 (1874) consideration expressed in deed as 
prima facie evidence of actual consideration as between the parties; Gross v. 
Arians, 153 Wis. 435, 141 N.W. 224 (1913) consideration recited in deed considered 
as declaration of fact by grantor. 

2Rule 514. 

> Rule 529. 

*Rules 524, 525 and 526. 

5 Rule 527. 

® Rule 528. 

* Seefeld v. Chicago, Milwaukee & St. P. R. Co., 67 Wis. 96, 29 N.W. 904 
(1886) recitals in conveyances of considerations paid for lands in vicinity not ad- 
missible to show value of land condemned. 
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positive document exception to the hearsay rule has found a limited 
expression in Section 327.19 of the Wisconsin Statutes, which 


provides : 


327.19. Pedigree recitals in deeds and wills. Any deed, mort- 
gage, land contract or other conveyance that has been duly 
recorded in the proper register’s office for twenty years, and any 
will that has been admitted to probate, containing a recital in 
respect to pedigree, consanguinity, marriage, celibacy, adoption 
or descent, and being in other respects admissible in evidence, 
shall be admitted as prima facie evidence that the recital is true. 


The limited applicability of the statute is clear. The admissible re- 
cital is limited to showing pedigree and marriage and family relation- 
ship. The document, to be admissible, must affect an interest in 
realty and have been both duly recorded and for a twenty-year period. 
The statute is broad only in that it includes any will admitted to 
probate at whatever time, and in that, in neither such wills nor 
recorded instruments, is it necessary that the recitais be relevant 
upon an issue as to an interest affected by such document or will. 
Perhaps attention should be called to the curative statute pertain- 
ing to recitals in guardians’ deeds. Section 235.14(4) provides that 
a recorded guardian’s deed shall be 
. . . prima facie evidence of the facts therein stated and of the 
authority of such guardian to execute such deed and of the reg- 
ularity and validity of all the proceedings prior to the execution 
of such deed. 
The statute is similar to section 75.14 relating to recorded tax deeds 
as presumptive evidence of the regularity of all the proceedings from 
the assessor’s valuation to and including the execution of the deeds, 
and to section 316.38 relating to recorded executors’ or admin- 
istrators’ deeds as evidence of the correctness of the proceedings and 
of the authority of the executors or administrators to execute the 
deeds. While section 235.14(4) does not, apparently, fall within the 
intent or purpose of the exclusion of dispositive document recitals 
from the hearsay rule, it comes within the letter of Rule 527. The 
rule is as follows: 


Rule 527. Recitats IN DispositIvE DocuMENTs. 


Evidence of a statement relevant to a material matter, con- 
tained in a deed of conveyance or a will or other document pur- 
porting to affect an interest in realty or personalty, offered as 
tending to prove the truth of the matter stated, is admissible if 
the judge finds that the matter stated would be relevant upon 
an issue as to an interest in the realty or personalty, and that the 
dealings with the realty or personalty since the statement was 
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made have not been inconsistent with the truth of the statement. 
The rule applies to all constitutive or dispositive documents, whether 


ancient or recent, and makes the evidence admissible regardless of 
the availability of the declarant. The rule shifts the burden of 
showing extrinsic facts supporting or contradicting the recital by re- 
quiring merely that the recital be not inconsistent with subsequent 
dealings with the land or chattel, rather than requiring that the state- 
ment or recital be first corroborated in some way. The rule does 
not limit the admissible statements to recitals in respect to pedigree, 
consanguinity, marriage, celibecy, adoption or descent, as section 
327.19 does, but such rule renders admissible any statement relevant 
to a material matter, i.e., relevant upon an issue as to an interest in 
the realty or personalty, provided such matter is contained in a deed 
of conveyance or a will or other document purporting to affect such 
interest. The reason for the proviso to the general admissibility of 
such evidence is to prevent the fabrication and introduction in ev- 
idence of purported proof by documentary evidence not affecting 
the realty or personalty in question. 


(B) Rute 528 Deatinc WitH ComMenrciat Lists 
AND THE LIKE 


Rule 528 and the Comment of the Institute thereon are as follows: 
Rule 528. CoMMERCIAL LISTS AND THE LIKE. 


Evidence of statements of matters of interest to persons en- 
gaged in an occupation contained in a list, register, periodical, 
or other published compilation is admissible as tending to prove 
the truth of any relevant matter so stated if the judge finds that 
the compilation is published for use by persons engaged in that 
occupation and is generally used and relied upon by them therein. 


COMMENT: 


The principle of this rule is generally recognized. It has been 
applied to reports of judicial decisions. It is applicable to un- 
officially published law reports as well as to those officially pub- 
lished, foreign as well as domestic, although some of these may 
be admissible under other exceptions to the hearsay rule. The 
cases dealing with the admissibility of market reports, lists of 
prices current, registers of pedigreed animals and the like differ 
only as to the requirements of preliminary proof of trustwor- 
thiness. 


Concerning the admissibility of officially and unofficially published 
law reports, it may be that one or another of sections 327.01 to 
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327.06 of the Wisconsin Statutes is applicable to render such pub- 
lications, either foreign or domestic, admissible upon mere offer of 
the books, pamphlets and other documents containing the same. 

The Wisconsin courts have permitted the market value of stock 
to be shown by market quotations currently published in standard 
publications,® and it seems to follow that standard price lists, reports 
published in newspapers and trade journals in general circulation and 
relied upon by the commercial world or those engaged in trade and 
constantly accepted and acted upon by dealers are admissible as 
evidence of the state of the markets and like facts. 

Where copies of governmental bulletins are offered in evidence, 
preliminary proof of trustworthiness by certification is, under exist- 
ing law, to be made.’ Mortality and annuity tables are likewise gen- 
erally admissible in evidence to prove expectance of continued life 
and to establish the present value of any estate, annuity or interest 
of any beneficiary.” Sections 314.06 and 314.07 of the Wisconsin 
Statutes contain such experience tables and provide that the same 
shall be used in applicable computations.” 

No importani changes in the Wisconsin law are made by Rules 
527 and 528. The matters involved are perhaps simplified by the 
codification and made more readily available. The rules serve to 
round out the necessary and legitimate exceptions to the general 
hearsay rule and should be adopted in connection therewith. 





8 Warner v. Benjamin, 89 Wis. 290, 62 N.W. 179 (1895); Schroeder v. State, 
210 Wis. 366, 244 N.W. 599, 87 A.L.R. 496 (1933). 

® Creamery Package Mfg. Co. v. Industrial Comm., 211 Wis. 326, 248 N.W. 
140 (1933) printed copy of weekly bulletin issued by the United States Health 
Service under act of Congress inadmissible where uncertified. 

10 Peterson v. Oleson, 47 Wis. 122, 2 N.W. 94 (1879) Northampton annuity 
table; Crouse v. Chicago & N.W. Ry. Co., 102 Wis. 196, 78 N.W. 446 (1899) 
annuity tables considered in connection with all other evidence on issue of dam- 
ages for disability, but not made mathematical basis for estimating such damages; 
Decker v. McSorley, 111 Wis. 91, 86 N.W. 554 (1901); Hackett v. Wisconsin 
Cent. Ry. Co., 141 Wis. 464, 124 N.W. 1018 (1910); Schaefer v. Rambo, 208 
Wis. 421, 243 N.W. 204 (1932). 

11 Section 314.06 containing American Experience Five Per Cent Single Life 
table; section 314.07 containing American Experience Table of Mortality. 
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The period included in the scope of this article is from the August 
term of 1941 through the August term of 1944. In the cases of that 
period the orders of the industrial commission were affirmed 40 
times ; 26 times by opinions upholding the orders as made; two times 
by modifying the orders and affirming them as modified; once be- 
cause the court was evenly divided, which under its rules constitutes 
an affirmance; and eleven times without opinion under Rule 64. 
During the same period the orders of the commission were reversed 
sixteen times, approximately one out of four times.’ 


A. WHat ConsTITUTES A QUESTION OF FACT 


The troublesome problem of what is a question of fact again came 
up before the court during the period here reviewed. The most ex- 
tended discussion of the matter was given in Eckhardt v. Industrial 
Commission,’ a case in which the facts were undisputed and the 
question was whether under these facts the employee was perform- 
ing services growing out of and incidental to his employment, and 
whether the injury arose out of the employment. It was held by the 
court that though the facts are undisputed, if they permit of conflict- 
ing inferences, a question of fact and not of law is presented. The 
case seems to go a long way toward upholding the orders of the 
commission since its findings of fact are conclusive if supported by 
any credible evidence, but it will be noted that the court seems to 
have a control reserved by its power to hold that it is impossible to 
draw conflicting inferences from a given set of facts. Apparently, 
this was done by the court in Gibbs Steel Co. v. Industrial Com- 
mission,® for example, where a traveling salesman was injured by 
a fall in a shower room at a tourist camp and the court said it was 
impossible to infer from that that he was performing services in- 
cidental to and arising out of his employment, even though the com- 


mission had drawn such an inference. 





1In four of these cases, the legislature later passed laws which in effect re- 
versed the supreme court and made the commission’s view the law. 

2242 Wis. 325, 8 N.W. (2d) 350 (1943). 

3243 Wis. 375, 10 N.W. (2d) 130 (1943). 
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In Moen v. Industrial Commission,‘ it was held that the extent of 
impairment of vision is a question of fact, and that in determining 
it, the commission is free to use formulas derived from experience. 

Though the supreme court says that it has no power to find facts 
in compensation cases, Standard Oil Co. v. Industrial Commission® 
held that it can direct the commission to find that a certain person 
was the employer, and that the fact must be found in accordance 
with this mandate. Though there may be a philosophical difference, 
it is difficult to see any practical distinction between the supreme 
court finding a fact for itself and a direction to the industrial com- 
mission to find a fact in a certain way. 


B. SuFFICIENCY OF THE EVIDENCE 


The commission was affirmed in all of the cases in which the suf- 
ficiency of the evidence was the main problem. Milwaukee M. & 
G. I. Co. v. Industrial Commission® presented a rather involved case 
of causation. The applicant had had tuberculosis during childhood, 
which left a primary focus in the lung. He was employed in a 
foundry, and an X-ray taken about ten years after his employment 
started disclosed a silicotic condition. He then developed tuberculosis 
of the knee necessitating amputation, which in turn was followed 
by active pulmonary tuberculosis. An X-ray immediately after the 
amputation disclosed no change in the silicotic condition. A finding 
that the silicosis resulted from his occupation and kept the tuber- 
culosis active, and that this tuberculosis spread to his knee which 
caused the amputation, was sustained by the court. First it held 
that evidence of the presence of silica plus common knowledge that 
exposure to such dust causes lung trouble was sufficient evidence 
to sustain a finding that the silicosis resulted from the employment 
even though a second X-ray taken five years after the first one 
showed no change in the silicotic condition. Coming to the causation 
of the knee condition, the court found the finding fully supported 
by medical testimony to the effect that it could be caused by the sil- 
icotic condition which kept the tuberculosis active, and since that 
condition was present, it could be assumed to be the cause, even 
though it was entirely possible that other factors might have operated 
to produce the condition. This is rather a new slant on the problem 
of causation and might well be noted by the lawyer faced with the 
problem of showing causation. 





#242 Wis. 337, 8 N.W. (2d) 368 (1943). 
5 239 Wis. 457, 1 N.W. (2d) 874 (1942). 
®239 Wis. 610, 2 N.W. (2d) 197 (1942). 
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Perhaps the most important case in the group was Milwaukee 
Western Fuel Co. v. Industrial Commission’ where the dispute was 
as to the amount of disability occurring as a result of the accident. 
The only medical witness testified that he thought 50 per cent of 
the disability which occurred as a result of a blow on the head from 
a falling piece of concrete was due to senility. However, the court 
said that the commission could take into account other nonmedical 
testimony which showed that at the time of the injury the applicant 
was lifting and passing around 50-pound blocks of concrete and 
which consequently demonstrated a lack of senility. The court also 
said that even if the applicant’s age predisposed him to more serious 
after-effects than another younger person, that is no reason for 
freedom from liability for any part of the disability actually caused. 

Bowen v. Industrial Commission® and Beem v. Industrial Com- 
mission® were cases in which applicants were denied compensation be- 
cause the evidence raised doubt as to liability in the mind of the com- 
mission and the court held that the evidence justified this doubt. 


C. PERFORMING SERVICES ARISING OUT OF AND 
INCIDENTAL TO EMPLOYMENT 


Three of the cases during this period involve accidents occurring 
while the employee was going to or coming from work. In Kerin v. 
Industrial Commission” the court upheld the commission in a finding 
that the fact that an employment contract called for the payment of 
$1.50 daily traveling expenses where the employee drove his own 
car to work was not tantamount to an obligation to transport the 
employee. The rule that, in the absence of an obligation to transport 
on the part of the employer,” one is not performing services while 
traveling to work and not on the premises was then applied. 

One who is to do an errand for his employer on his way to work 
is performing services even though he would have been passing over 
the same route anyway, according to Bitker Cloak & Suit Co. v. In- 
dustrial Commission.” 

The statute says that an employee is performing services in going 
to and from work while on the premises of his employer. The word 
“premises” received a rather restricted definition in Hunzinger Con- 





7245 Wis. 334, 13 N.W. (2d) 919 (1944). 
8239 Wis. 306, 1 N.W. (2d) 77 (1941). 
9244 Wis. 334, 12 N.W. (2d) 42 (1943). 
10 239 Wis. 617, 2 N.W. (2d) 223 (1942). 
11 Githens v. Industrial Commission, 220 Wis. 658, 265 N.W. 662 (1936). 
12241 Wis. 653, 6 N.W. (2d) 664 (1942). 
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struction Co. v. Industrial Commission" which held that premises of 
the A. O. Smith Co., for whom the Hunzinger Construction Co. was 
erecting a building, did not constitute the premises of the Hunzinger 
Construction Co., and consequently an employee of the Hunzinger 
Co. who was injured on the Smith premises while going from work 
was held not to be performing services. However, following this 
decision, the legislature amended the act to include such a situation 
as this.” 

War activities resulted in a case before the commission during 
this period. School was dismissed for a day in the Janesville school 
system in order that the teachers might assist in distribution of 
ration books. Two of them were injured while performing this task, 
and in vacating an award of compensation, the court held that the 
teachers were mere volunteers, though they received their regular 
pay for the day, and that there was no contract of employment and 
consequently they did not come under the provisions of the act.” 

In two other borderline cases awards by the commission of com- 
pensation were reversed. One of them, Brynwood Land Co. v. In- 
dustrial Commission, involved a caddy who received an eye injury 
while playing “knife baseball” while waiting to be called for caddy- 
ing duty. Gibbs Steel Co. v. Industrial Commission™ presented a 
situation where a traveling salesman slipped while taking a shower 
at a tourist camp and broke his femur. In each case the court held 
that the applicants were not performing services arising out of their 
employment, and relied heavily on the case of State Y.M.C.A. vu 
Industrial Commission where a counselor who was on 24-hour call 
was denied compensation for an injury occurring during a tennis 
game. This case also stirred the legislature to action and the law 
was amended to cover a situation such as this and bring it under 
the compensation act.” 

Some of the cases presented the problem of the effect of the action 
of the employee upon his otherwise undisputed right to compensa- 
tion. In Karlslyst v. Industrial Commission” the court held that 
even though it might be foolish, or negligent, or a violation of a 
statute,” for an employee to attempt to answer the call of nature 





18 242 Wis. 174, 7 N.W. (2d) 578 (1943). 

14 Wis. Laws 1943, C. 270, § 2. 

15 Bituminous Casualty Co. v. Industrial Commission, 245 Wis. 337, 13 N.W. 
(2d) 925 (1944). 

16 243 Wis. 380, 10 N.W. (2d) 137 (1943). 

17 243 Wis. 375, 10 N.W. (2d) 130 (1943). 

18 235 Wis. 161, 292 N.W. 324 (1940). 

19 Wis. Laws 1945, C. 537, § 4. 

20 243 Wis. 612, 11 N.W. (2d) 179 (1943). 

21 Wis. Stats. 1941, § 85.39. 
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from the runningboard of a moving truck, nevertheless compensa- 
tion should not be denied. Nutring Candy Co. v. Industrial Com- 
mission™ held that the injury caused by intoxication is compensable 
and is not intentionally self-inflicted under section 102.03 (1) (d), 
of the Wisconsin Statutes but is completely covered by section 102.58 
which provides for a 15 per cent deduction where an employee’s in- 
toxication causes his injury. Two cases involved suicides which 
were caused by attitudes of mind resulting from compensable 
injuries.” In each instance the injured person brooded over his in- 
jury and finally sought solution to his problems in suicide. The court 
upheld a commission finding that the acts were not committed in a 
state of frenzy or delirium, but came as the result of the exercise 
of an understanding choice, and consequently the injuries were in- 
tentionally self-inflicted and no compensation was allowable. 


D. OccuPATIONAL DISEASE 


In Kroger Grocery & Baking Co. v. Industrial Commission™ the 
court experienced no difficulty in holding that a dermatitis caused by 
an allergy to Gold Dust used in employment is an occupational dis- 
ease. It is interesting to note that in support of its holding, the 
court cites an allergy case previously affirmed without opinion,” 
which may not be unique but is certainly unusual. 


E. DETERMINATION OF EMPLOYER 


Several cases made it necessary to determine who was the em- 
ployer of the injured person so as to fix liability. In City of Hudson 
v. Industrial Commission® where the city of Hudson hired a con- 
tractor to repair its bridge, and one of the employees was injured, 
and Marinette Co. Fair Assn. v. Industrial Commission™ where the 
Fair Association contracted with a booking agency for a rodeo show, 
and an injury occurred to an employee of the rodeo show obtained, 
the court followed its prior interpretation of section 102.06 of the 
Wisconsin Statutes which says: 


An employer shall be liable for compensation to an employe 
of a contractor or subcontractor under him who is not subject 


22243 Wis. 52, 9 N.W. (2d) 94 (1943). 
28 Barber v. Industrial Commission, 241 Wis. 462, 6 N.W. (2d) 199 (1942); 
Jung v. Industrial Commission, 242 Wis. 179, 7 N.W. (2d) 416 (1943). 
2# 239 Wis. 455, 1 N.W. (2d) 802 (1942). 
Pn od Package Mfg. Co. v. Industrial Comm., 234 Wis. 683, 291 N.W. 
26 241 Wis. 476, 6 N.W. (2d) 217 (1943). 
27242 Wis. 552, $8 N.W. (2d) 268 (1943). 
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to this chapter, or who has not complied with the conditions of 
section 102.28 (2) in any case where such employer would have 
been liable for compensation if such employe had been working 
directly for him. . 


It said that the contractor or subcontractor must be hired to perform 
duties or obligations ordinarily done by the employer, and that Hud- 
son did not ordinarily make extensive repairs on the bridge, nor 
did the Association ordinarily put on rodeos. 

After the decision, the statute was amended” in an effort to pro- 
vide broader coverage for employees than that given in the Hudson 
case. 

Boehck Equipment Co. v. Industrial Commission™ is an illustra- 
tion of the familiar rule that when a heavy expensive piece of equip- 
ment is rented out and the owner sends an operator along, the operator 
remains the employee of the owner. 

A request by the owner of the Cherry lead mine for workers of 
the Gill mine to come to the Cherry to assist in rescue operations 
was held to create the relationship of employer-employee because of 
the owner’s duty to rescue his men, and consequently when the res- 
cuers were themselves buried in a cave-in, the owner of the Cherry 
mine was liable for compensation.*° 


F. EMPLOYEE OR INDEPENDENT CONTRACTOR 


Section 102.07 (8) of the Wisconsin Statutes™ came up in three 
cases arising in the same year. Webster v. Industrial Commission™ 
involved a salesman who sold and installed loud-speaker systems, 
and it was claimed that there was a presumption that he was an em- 
ployee since he was performing services for the company, and that 
the section mentioned made it immaterial that he paid his own ex- 
penses and was not subject to control in details, and therefore the 
presumption must be applied. However, the court said there was 
no evidence that he was performing services for the company and 





28 Wis. Laws 1943, C. 270, § 6. 

29 246 Wis. 178, 16 N.W. (2d) 298 (1944). 

®°Cherry v. Industrial Commission, 246 Wis. 279, 16 N.W. (2d) 800 (1944). 

31102.07 Employe defined. ‘Employe’ as used in this chapter means .. . 
(8) every independent contractor who does not maintain a separate business 
and who does not hold himself out to and render service to the public, provided 
he is not himself an employer subject to this chapter or has not complied with 
the conditions of subsection (2) of section 102.28, shall for the purpose of this 
chapter be an employe of any employer under this chapter for whom he is 
performing service in the course of the trade, business, profession or occupation 
of such employer at the time of the injury.” 

32 246 Wis. 154, 16 N.W. (2d) 425 (1944). 
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as a result there was no basis for applying the presumption and the 
effect of the statute need not be determined. 

The meaning of the words “hold himself out to and render serv- 
ice to the public” received interpretation in Dryden v. Industrial 
Commission® and Valentine v. Industrial Commission.“ Dryden v. 
Industrial Commission says that there must be proof of holding 
out to the public and that only proof that one has a separate business 
is not sufficient to establish that one is holding himself out to the 
public. Valentine v. Industrial Commission held that a general clean- 
ing and handy man who worked for a few definite people pretty 
much as and when he pleased did not hold himself out to the public 
and therefore could be found to be an employee. So the court has 
given two illustrations of what is not holding one’s self out to the 
public, but as yet there is no example of what constitutes such hold- 
ing out. In the latter case, the court also held that the commission 
can initiate proceedings even though both employee and employer 
are opposed to such action. 


G. CLAIMS OF DEPENDENTS 


In Samp v. Industrial Commission® the plaintiff widow left her 
husband’s apartment, went to live with her sister, filed an action for 
divorce and returned only to get some personal belongings. Her 
husband did not see her before his death, but mentioned to a third 
person while passing through the town in which his wife was staying 
that he would not allow a divorce, and she later testified that she 
intended only to bring him to time and not to divorce him. Under 
section 102.51, if the wife was not living with her husband at the 
time of death and not actually dependent upon him, she receives no 
compensation, so the issue was whether there was any credible ev- 
idence to support the commission’s finding that she was separated 
from her husband and not living with him at the time of his death. 
It would seem to follow from the court’s holding that the widow 
should receive compensation, that there was no such evidence and 
consequently that filing an action for divorce is not even evidence 
of an estrangement between the parties. This holding would seem 
to be rather extreme and in effect to say that filing an action for 
divorce is always a fraud on the court and some notification or ex- 
planation may be expected in the future. 





r 


88 246 Wis. 283 16 N.W. (2d) 799 (1944). 
4 246 Wis. 297, 16 N.W. (2d) 804 (1944). 
85 240 Wis. 559, 3 N.W. (2d) 371 (1942). 
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Thomas v. Industrial Commission® held that parents who em- 
ployed their son as a laundry-truck driver could not recover com- 
pensation for his death. The court felt that before there could be 
any liability on the part of the insurance company, there must be 
liability of the insured, and that could not exist here since the same 
persons were both employer-insured and applicants. The court re- 
fused to treat the partnership as an entity, but explained this holding 
in a later case.*” There was a strong dissent by Chief Justice Rosen- 
berry in which he and Justices Martin and Barlow espoused the 
view that the insurer’s liability is primary, and the legislature later 
changed the law so that, as it stands now, compensation would be 
payable in such a case. 

The elements of total dependency also received attention by the 
court. Burrows v. Industrial Commission™ held that where a mother 
owned a home from which she could receive shelter plus $400 a year, 
she was not totally dependent. The court said that for total depend- 
ency one must be “wholly and solely dependent,” but if this means 
that one cannot have any other income or furnish any part of sub- 
sistence, it cannot be taken literally, for in Cherry uv. Industrial Com- 
mission*® a life estate in a house, worth $400, was held to be within 
the principle de minimis non curat lex, and not to bar total de- 
pendency. 

Other cases held that if an injured person dies from a cause not 
connected with his injury, and with compensation still coming in in 
an amount greater than the death benefit, the widow still can get 
only the amount of the death benefit ;* that dependents must be living 
at the death of the injured in order to be entitled to compensation ;* 
and that the death of the injured without making a claim does not 
start a new statute of limitations running in favor of a dependent.* 





36 243 Wis. 231, 10 N.W. (2d) 206 (1943). 

87 Kalson v. Industrial Commission, 248 Wis. 393, 21 N.W. (2d) 644 (1945). 
Of its statement in the Thomas case the court said: “The court was here re- 
ferring to the ultimate substantive liability of partners which is an ordinary joint 
and several liability. It was meant to concede that the Workmen’s Compensa- 
tion Act for several other purposes, procedural or otherwise, important to its 
administration,-did recognize the partnership as an entity.” 

88 Wis. Stats. 1945, § 102.51 (7), added by Wis. Laws 1945, C. 537, § 11. 

39 246 Wis. 152, 16 N.W. (2d) 434 (1944). 

40 246 Wis. 279, 16 N.W. (2d) 800 (1944). 

#1 Vander Heiden v. Industrial Commission, 246 Wis. 543, 17 N.W. (2d) 898 
(1945). 

#2 Chilovi v. Industrial Commission, 246 Wis. 482, 17 N.W. (2d) 575 (1945). 

48 Weissgerber v. Industrial Commission, 242 Wis. 181, 7 N.W. (2d) 415 (1943). 
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H. Compiiance WitH SAFETY OrpeRS AND STATUTES 


The effect on the validity of commission orders of a loosely drawn 
statute, section 101.13 of the Wisconsin Statutes, received considera- 
tion in R. A. Johnston Co. v. Industrial Commission.“ There an 
employee was injured while cleaning a floor made slippery by a waxy 
substance. The commission gave 15 per cent increase in compensa- 
tion because of failure to comply with a portion of Order 14 re- 
quiring “means provided to insure secure footing insofar as the 
nature of the work will permit.” The court held that the order was 
invalid because the order did not state “will reasonably permit” and 
because the commission did not indicate what means were to be 
provided to insure secure footing. This made the order not “in con- 
formity with law” because it was broader than section 101.01 (11) 
which requires employers to furnish places of employment as safe 
as the nature and place of employment “will reasonably permit.” 
Consequently, section 101.13 did not apply so as to make the order 
prima facie reasonable and lawful. Under this interpretation of the 
statute it is difficult to see how the statute will ever have any effect 
since, if an order is in conformity with law, there is no need for 
calling it prima facie valid, and the case says if not, it is invalid. 
Would not the court have been giving the intended effect if it had 
interpreted the requirement that orders be in conformity with law 
as a requirement that they be issued and promulgated according to 
the manner prescribed by law? 

The commission was reversed in another case involving a safety 
order, this one relating to the guarding of machinery above a plat- 
form. The commission held that the top of a viner was a platform 
since it was being used to stand on while adjusting machinery, but 
the court held that it was not intended as a platform, and to call it 
so would mean that every place one stood while fixing machinery 
would be a platform. 

Daniels v. Industrial Commission® held that where an employer 
does not provide required safety devices, he is liable for a penalty 
even though the employee does not use the inadequate ones provided. 
Bloomer Brewery Inc. v. Industrial Commission said that since one 
of the purposes of the compensation act is to protect children, it is 
no defense against assessment of triple damages for the employer 
to assert or prove that a minor misrepresented his age. 





44242 Wis. 299, 7 N.W. (2d) 854 (1943). 

** Fall River Canning Co. v. Industrial Commission, 244 Wis. 198, 11 N.W. 
(2d) 517 (1943). 

#6 241 Wis. 649, 6 N.W. (2d) 640 (1942). 

“7239 Wis. 605, 2 N.W. (2d) 226 (1942). 
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I. WHETHER UNDER COMPENSATION ACT 


An employee who was repairing ore docks used in interstate com- 
merce was held to be engaged in interstate commerce in Great Nor- 
thern R. Co. v. Industrial Commission® because his activity affected 
interstate commerce, and consequently the commission was without 
jurisdiction. 

The legislature was moved to clarify the law after Hansen v. In- 
dustrial Commission® which held that withdrawal from the act was 
effected by the passage of nine years during which no business was 
carried on. Section 102.05 (1) Statutes, 1945, provides that a two- 
year period without employees shall effect a withdrawal. 

Cornelius v. Industrial Commission” also brought legislative action. 
It held that remodeling a building to make it rentable or salable was 
not in the course of the trade or business of the owner, which ap- 
parently was managing their estate. An amendment to the law passed 
soon after this” was obviously designed to change the law of this case. 

Where a liability policy listed farm laborers and also contained 
a clause saying that it was not intended to cover liability for farm 
employees unless they were subject to the compensation act, the court. 
held the latter clause controlling and that therefore there was no 
election to come under the act for farm employees.” 


J. NoNREVIEWABLE ORDERS 


Reflecting the view that the rights under the compensation act 
are purely statutory and consequently do not provide a review unless 
one is specifically granted by the statute are two cases holding cer- 
tain orders of the commission nonreviewable, and which therefore 
should be of interest to attorneys. Cranston v. Industrial Commis- 
sion™ says that an order of the commission setting attorneys’ fees 
is not reviewable, and Harrison v. Industrial Commission™ holds 
that an order confirming a compromise is not reviewable either. Only 
orders awarding or denying compensation are reviewable, said the 
court. 





48 245 Wis. 375, 14 N.W. (2d) 152 (1944). 

49 242 Wis. 293, 7 N.W. (2d) 881 (1943). 

50 242 Wis. 183, 7 N.W. (2d) 596 (1943). 

51 Wis. Laws 1943, C. 270, § 7. 

52 Connor Lbr. & L. Co. v. Industrial Commission, 244 Wis. 327, 12 N.W. (2d) 
67 (1943). 

58 246 Wis. 287, 16 N.W. (2d) 865 (1944). 

54246 Wis. 106, 16 N.W. (2d) 303 (1944). 








SOME NEW DISCHARGE PROBLEMS UNDER UNION 
SECURITY COVENANTS 


JessE FREIDEN 


Neither with respect to maintenance of membership’ nor most of 
the other issues to come before it, did the War Labor Board consider 
itself a pioneer.? Major reliance was placed, as it should have been, 
on the available body of experience built up through collective bar- 
gaining. The best practices of employers and unions, the trial and 
error of collective bargaining constituted the principal source of 
decision. But even where experience was available established doc- 
trines were applied to novel situations and given impetus and more 
specific form. 

This was particularly true of certain procedural innovations in- 
stituted by the Board to preclude mass discharges under maintenance 
of membership, and to furnish, in the case of individual discharges, 
every opportunity for adjustment that would avoid termination of 
employment.* The procedure divided itself into three main parts: 





1The standard maintenance-of-membership clause normally ordered by the 
board provided a period of 15 days within which employees were free to decide 
whether to remain in, join, or stay out of .he union. Those who, at the expiration 
of this so-called escape period were members of the union and those who became 
members during the contract year, were bound during the term of the contract 
to maintain their union membership as a condition of employment. Upon the 

ing of a renewal agreement, a new escape period was provided. Bethlehem 

Steel Co., 12 WLR 255 (Nov. 12, 1944). New escape period with proviso that 
only those members who had paid all union dues are to be permitted to resign 
during the new escape period: Non-Ferrous Metals Cos., 13 WLR 753 (Jan. 15, 
1944). This provided for a new escape period upon contract renewal, but lim- 
ited its coverage to those employees who have paid their initiation fees and union 
dues up to the date on which the escape clause begins. In Federal Shipbuilding 
& Drydock Co., 13 WLR 700 (Jan. 1944) (Supplementing 11 WLR 226 and 12 
WLR 39) the Board’s Shipbuilding Commission offered new escape period to 
delinquent members provided they paid back dues up to expiration of prior 
contracts. The new escape period was felt necessary because of the bona fide 
belief of certain members that dues delinquency was legitimate means of indicating 
intention to resign from the union. 

2To this generalization one exception must, of course, be made. In the field 
of wage regulation, the board had to pioneer because of the total absence of ex- 
perience, at least in a democratic country, with this type of unique control. 

®WLB Press Release B-1135 (Nov. 30, 1943). Wartime Wage Control and 
Dispute Settlement (BNA) p. 321. See Potlatch Forests, Inc., 14 WLR 6, 7, 13 
LRR 714 (Jan. 31, 1944) “Every union in whose favor a maintenance- of-mem- 
bership clause has been ordered is under a duty to administer its affairs in such 
a way as not to create mass-discharge problems interfering with the war effort. 
Both the union and the employer are under a duty in handling questions of 
delinquency to follow the rules of procedure laid down by the Board for the 
carrying out of maintenance-of-membership provisions. These rules, a copy of 
which is attached hereto for the information of the parties in this case, are de- 
signed so far as possible to eliminate discharges under the maintenance-of-mem- 
bership provision.” 
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(1) arbitration was provided for the disposition of such questions as 
whether an employee was, in fact, a member on the critical date, 
whether he had failed to maintain his membership and whether he 
had been coerced or intimidated into remaining a member of or join- 
ing the union; (2) a form of notice, in explanation of the clause, 
was specified; described in detail were each employee’s individual 
freedom to join, resign or retain his membership in the union, with 
the consequences that would attach to each status ;* (3) finally, there 
were outlined steps precedent to actual discharge which assured the 
exhaustion of every possibility for peaceful adjustment, the prac- 
tical effects of which were to create a series of opportunities for ad- 
justments that would avoid the need for discharge. The union was 
first obliged to give seven days written notice to any delinquent em- 
ployee to reinstate himself by payment of all dues; if at the end of 
the seven-day period dues were still in arrears the union was to ad- 
vise the company in writing of the names of the delinquents; at the 
expiration of an additional seven days the employees in question were 
asked to appear before a joint committee composed of equal rep- 
resentatives of the company and the union; if before the joint com- 
mittee the employee contested some such fact as his membership, 
his delinquency or some other question susceptible of ascertainment 
through impartial inquiry, the matter was referred to arbitration; if 
no such arbitrable claim was made the union could request the em- 
ployee’s suspension for a period of thirty days. If, finally, the em- 
ployee failed during that time to restore his membership, he was 
subject to discharge. 

There can be little question that these refinements and procedural 
devices added to the acceptability of the maintenance clause. They 
constituted safeguards against abuse of the undoubted power vested 
in the union leadership by the right to invoke the discharge sanction; 
they minimized the number of discharges that could be effected under 
the clause by erecting obstacles of practical consequence in the pro- 
cedure to which requests for discharge had to conform; and they 
provided a method for the impartial adjudication of disputes regard- 
ing the interpretation and application of the clause. The total effect 
was to render the entire maintenance of membership concept accept- 





* Controversies over efforts of companies and unions unilaterally to explain 
to employees their rights under the clause with its 15-day escape period had 
resulted in a number of disputes being certified to the Board. 
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able, at least as a wartime measure, to the great majority of con- 
testants who appeared before the Board.° 

It is characteristic of the fluid nature of collective bargaining that 
the evolutionary process with respect to the specific form and admin- 
istration of the maintenance clause did not come to an end with the 
demise of the board or the end of the war. New problems have 
arisen, old ones have taken on new form and occurred in different 
contexts. The provisions found workable by the board during the 
war emergency have been and are being reconsidered and debated 
and in some instances modified to meet new situations. The pressure 
of concrete problems has given collective bargaining renewed op- 
portunity to demonstrate its resourcefulness. 

Two of the more basic questions to which the final answers have 
not yet been found may be stated in this way: (1) are there circum- 
stances under which an employer has a positive legal duty to refuse 
to discharge an employee who has been expelled from the union, the 
contract requiring maintenance of membership in good standing as 
a condition of continued employment; and (2) under what circum- 
stances is an employer free of the duty to effect such a discharge? 
The N.L.R.B. has in a number of cases sought to deal with the first of 
these questions; arbitrators, on several occasions, have dealt with 
the second. 


UnpER THE WAGNER ACT 


The freedom guaranteed employees under the National Labor 
Relations Act*® to form, join and assist labor organizations and to 
bargain collectively through representatives of their own choosing, 
without economic or other compulsion by their employer, is qualified 
by the proviso to section 8(3) of the Act.’ It has been stated that 
the intent and policy of the proviso were to withhold the rights which 
individual employees otherwise would have to join or not to join a 
union. Thus it would permit unions to enter into closed-shop re- 
lationships with employers, even though such agreements by their 
terms require the employer to discharge an employee refusing to 





5 That the implementing procedure may prove of permanent value in dealing 
with the issue of union security is indicated by its voluntary inclusion in a 
number of collective bargaining contracts. See agreement between Consolidated 
Edison Co. of New York and Brotherhood of Consolidated Edison Employees, 
1 CCH (Labor Law Service) par. 619. 

*49 Stat. 449 (1935), 29 U.S.C. c. 7 (1940). 

*“Provided, that nothing in this Act... shall preclude an employee from 
making an argeement with a labor organization (not established, maintained, or 
assisted by any action defined in this Act as an unfair labor practice) to require 
as a condition of employment membership therein, if such labor organization is 
the representative of the employees as provided in Section 9(a) in the appropriate 
collective bargaining unit covered by such agreement when made.” 
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join the union, and thus to commit the most extreme of the acts of 
discrimination prescribed by the statute.* Originally conceived as 
sanctioning a form of industrial relationship which had won increas- 
ing acquiescence from employers and had found widening approval 
in the law of many states, the proviso has recently been the subject 
of several decisions, judicial and administrative, which leave the 
scope of its immunity open to serious question. 

The most important of these has been the Supreme Court’s de- 
cision in the Wallace Corp. case.° The company had agreed with two 
unions, one a CIO affiliate, the other an independent, to grant a 
closed shop to the winner of a scheduled consent election. The in- 
dependent union won. Shortly after the execution of the closed-shop 
agreement, request was made for the discharge of those employees 
who had supported the CIO affiliate during the election campaign 
and who, for that reason, had been denied membership in the in- 
dependent. Forty-three employees were thereupon discharged. Upon 
the filing of charges of discrimination the N.L.R.B. issued its com- 
plaint in response to which the employer pleaded the protection of 
the proviso to section 8(3). By a vote of five to four’ the Supreme 
Court sustained the Board’s ruling that the proviso constituted no 
defense because at the time the closed-shop agreement was made the 
company knew that the independent union intended to use it for the 
purpose of seeking the discharge of those employees it considered 
to be its enemies. 

The dissenting opinion of Mr. Justice Jackson states with clarity 
and forcefulness what many persons consider to be the weakness of 
the doctrine established by the Court. The same challenge has been 
made of later decisions of the Board dealing with substantially iden- 
tical questions and of arbitration awards involving closely related 
issues. After noting that the Board, with full knowledge that the 
company was bound to grant a closed shop to the winning union, 
had omitted to take any steps, either when it approved the arrange- 
ments under which the election was to be held” or when it certified 





8 Matter of Ansley Radio Corp., 18 NLRB 1028 (Dec. 29, 1939). 

® Wallace Corp. v. N.L.R.B., 323 U. S. 248 (1944). A related question was 
involved in N.L.R.B. v. Electric Vacuum Cleaner Co., Inc., 315 U. S. 685 (1942), 
but the decision there was on the ground that the closed-shop agreement was 
invalid because made with a company-assisted union. Cf. N.L.R.B. v. John Engle- 
horn & Sons, 134 F. (2d) 553 (C.C.A. 3rd, 1943); International Assoc. of 
Machinists v. N.L.R.B., 311 U. S. 72 (1940). See also N.L.R.B. v. Star Pub- 
lishing Co., 97 F. (2d) 455 (C.C.A. 9th, 1938). 

10The Chief Justice and Justices Roberts and Frankfurter joined in Justice 
Jackson’s dissenting opinion. 

11 Agreement to hold the election had been approved by and reached under 
the auspices of the Board. It had grown out of charges of company domination 
filed by the CIO and marked the termination of a bitter strike. 
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the independent union, to provide reasonable protection to the de- 
feated, Justice Jackson said: 


. . . Even after the Independent won, the Board, before cer- 
tifying it, might perhaps properly have made conditions as to 
reasonable terms to the defeated. But the Board made no con- 
ditions or reservations of the sort. Instead it takes the position 
and the Court is holding that such conditions must be imposed 
on the union by the employer. He must see that the union with 
which he has been ordered to bargain makes proper terms for 
admission into that certified union of its former enemies and 
rivals. We think that the decision to that effect is not only un- 
authorized by Congress, but is utterly at war with the hands-off 
requirements which the law lays upon the employer, and that this 
decision is at war with one of the basic purposes of labor in its 
struggle to obtain this Act and of Congress in enacting it. 

Neither the National Labor Relations Act nor any other Act 
of Congress expressly or by implication gives to the Board any 
power to supervise union membership or to deal with union prac- 
tices, however unfair they may be to members, to applicants, 
to other unions, or to employers.’? 

There are those who think that the time has come when unions 
should be denied this control over their own affairs. However 
this may be, we only know that Congress has included no such 
principle expressly in the Act. If the Board should attempt to 
exercise it as we have suggested by way of a condition on its 
conducting an election or making a certification, a question of 
its statutory power to do so might arise, on which we express 
no opinion. It would at least be a forthright exercise of power 
over the unions by the Board itself acting in the public interest 
and would not require an employer to engage in interference 
with union affairs in direct violation of the Act. 

But the Court is deciding not only that without authority of 
Congress the admission practices of a labor organization having 
a closed shop may be policed, but also, contrary as we think to 
the Act, that the employer is empowered and required to do the 
policing. This we think defies both the express terms and the 
philosophy of the Act." 

The dissenting opinion here has pointed out both a defect in the 
majority doctrine and the reason why the Board felt itself driven 


to adopt the device. The weakness seems to be the obvious one of 





12 But cf. Steele v. Louisville and Nashville RR. Co., et al., 323 U. S. 192 
(1944) and Tunstall v. Brotherhood of Locomotive Firemen and Enginemen, 323 
U. S. 210 (1944), in both of which cases the Court asserted the power to super- 
vise internal union affairs by enjoining the union from persisting in practices 
which denied to Negro employees within the bargaining unit rights of represen- 
tation by the exclusive bargaining representative equal to those enjoyed by white 
employees. 

183 Wallace Corp. v. N.L.R.B., 323 U. S. 248, 267-9 (1944) 
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imposing on the employer responsibility for union practices which he 
not only has no power to control but which the statute explicitly 
forbids him from interfering with or inquiring into. Why the Board 
felt impelled to adopt the rule in the first instance seems equally 
clear—namely, its statutory impotence to direct its process against 
a union despite the acknowledged fact that the union alone is guilty 
of the act complained of. 

More recently the doctrine established by the majority of the Sup- 
reme Court in the Wallace case has been applied by the Board in 
Cliffs Dow Chemical Co.* During the term of a maintenance-of- 
membership contract between the company and an AFL union cer- 
tain employees had engaged in organizing activities on behalf of the 
CIO United Steelworkers. Upon its termination the contract was 
orally extended pending a consent election to which both unions were 
to be parties. Shortly prior to the oral extension X had been ex- 
pelled by the AFL for dual unionism and his discharge demanded. 
Upon the company’s refusal to effect the discharge in view of the 
pending election, the AFL acquiesced in the suggestion that the re- 
quest for discharge should be reconsidered if the AFL won the 
election. The request was renewed and X discharged after the AFL 
won. A charge of discrimination was sustained by the Board and X 
ordered reinstated. The principle of the Wallace case, felt by the 
Board to be controlling, was thus stated: 


. .. an agreement is not valid within the meaning of the pro- 
viso of section 8(3) so as to serve as a defense to the discharge 
of an employee thereunder, when made by an employer with 
knowledge that it will be used by the contracting union as a 
device for depriving such employee of his employment because 
of his prior union activity.” 


Under circumstances which differed in a material respect from 
the facts in Cliffs Dow Chemical Co., the same result was reached 
in Portland Lumber Mills.° The factual difference was that in the 
latter case no finding was made as to the employer’s knowledge or 
intention, when entering into the contract, that the closed-shop pro- 
vision was to be used to effect the discharge of employees who had 
campaigned for a rival union. The decision rested entirely on the 





147% ve The Cliffs Dow Chemical Co. and United Steelworkers of America, 64 
NLRB 1419, 17 LRR 582 (Dec. 18, 1945). 

15 Jd. at 1420, 17 LRR at 582. 

16 Jy re Portland Lumber Mills and Ward Wilmarth, an individual, 64 NLRB 
159, 17 LRR 260 (Oct. 15, 1945). 
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employer’s knowledge at the time of discharge of the union’s motive 
in demanding it. 

The distinction, it is believed, is an important one. For the Wallace 
Corp. and Cliffs Dow results might be defended, under the act, on 
the basis of a finding that by entering into the agreement with fore- 
knowledge of the purpose to which it was to be put the employer 
conspired to commit a discriminatory act. So tainted, the agreement 
itself is invalid because made for an unlawful purpose, and hence 
not within the fair intendment of the proviso. No such rationale 
can be invoked under the facts of the Portland Lumber case. 

A member of the contracting union having a union-shop agreement 
with the employer in the Portland Lumber case was expelled from 
the union for having acted as watcher for a rival union at an elec- 
tion ordered by the Board. He was discharged when the contracting 
union, having won the election, made demand upon the company. 
Reinstatement was ordered on the ground that the employer had 
knowledge that the union had sought the discharge as a means of 
penalizing the employee for having done no more than exercise the 
right, guaranteed him by the act, of placing in issue at an appropriate 
time the question of who should represent him and other employees. 
“Having notice of the illegal purpose behind the demand,” the em- 
ployer was under a statutory duty to refuse to comply. That he had 
simply fulfilled the terms of a bona fide collective bargaining agree- 
ment, that he had made no inquiry into the reason for the employee’s 
expulsion, that in fact he was under a positive duty to refrain from 
doing so, were held not to entitle him to the immunity of the 8(3) 
proviso. The employer may not permit himself to be used, said the 
Board, as a means of depriving employees of their right to elect 
representatives at appropriate times. 

In at least two cases the Board has indicated the limits of the Wal- 
lace doctrine. When activities on behalf of a rival union occur during 
the early months of a bona fide closed-shop agreement, discharge 
upon expulsion from the union will not be held discriminatory,” re- 
gardless of the employer’s knowledge of the union’s motives. As in 
the prior cases, the employer knew of the reasons for the expulsion 
and request to discharge. The distinguishing circumstance was felt 
to be the timing of the employee’s proselyting activities. Occurring 
only a few months after the inception of the agreement his efforts 





17 In re Southwestern Portland Cement Co. and International Union of Mine, 
Mill & Smelter Workers, 65 NLRB No. 1, 17 LRR 614 (Dec. 28, 1945). 
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on behalf of a rival union were thought to be not so much the ex- 
ercise of the right to put in issue at an appropriate time the question 
of representation, as to undermine the status of the existing bargain- 
ing representative in the middle of the contract term and thus impair 
a stabilized relationship.” 

While the reasonableness of the distinction may be accepted, the 
limitation of the Southwestern Portland decision appears to place 
upon the employer a burden not easily satisfied. For in addition to 
the duty to govern his action by whatever conclusions he may have 
drawn as to the motivations of an expulsion, he is faced with the 
more difficult task of weighing the delicate question of whether 
the contract has a sufficiently long enough time to run to brand the 
rival activities as an effort to impair a stable situation rather than 
to put appropriately into issue the representative status of the union. 

The trial examiner’s report in Colgate Palmolive Peet raises 
other perplexing questions the answers to which involve the risks of 
reinstatement and back pay. A closed shop contract with the CIO 
had run more than a year but was still in effect. Exercising their 
rights under the Act a number of employees had switched their 
support to an AFL affiliate. A period of open rivalry ensued during 
which opposing union buttons were displayed and literature distribut- 
ed. Upon demand by the CIO the company discharged a number 
of employees who had been expelled for dual unionism. An AFL 
charge of discrimination was rejected by the trial examiner who 
found that the company could reasonably have assumed that the 
expulsions had resulted from any one of a number of intra-union 
controversies known to have existed.”” Here the employer’s lack of 
knowledge of the motivations which induced the discharges was held 
to be the critical factor making the Wallace doctrine inapplicable. 

It would appear, however, that the distinction is a dubious one, 
or at least one that can be invoked or ignored as the convenience of 
the particular equities may require. It is doubtful, for example, 
whether one could expect to find more direct evidence than existed 
here, in the open and bitter rivalry of the contesting unions, of the 





18 The N.L.R.B. will not entertain a representation proceeding at a time when 
an existing bona fide contract has half its term still to run. 

19 Jn re Colgate Palmolive Peet and Internat’! Longshoremen and Warehouse- 
men, CIO, 17 LRR 1139 (Apr. 1946). 

20 These related to an unauthorized strike in which the expelled employees had 
participated, matters of racial discrimination, and some attempted withdrawals 
from the union. Although it was conceded that the CIO had threatened to expel 
members who supported the AFL there was no evidence before the trial ex- 
aminer to show that these threats were known to the company. 
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employer’s knowledge of the reasons prompting the discharge. The 
circumstances of the rivalry, of which the employer was aware, made 
it impossible to disassociate the expulsion from the pro-AFL activi- 
ties. That the trial examiner assumed such a disassociation in the 
employer’s mind is more likely attributable to his distaste for the 
Wallace doctrine than to a valid factual difference in the cases. It 
does, however, point up the confusion bound to arise in the minds of 
employers when faced with the Wallace type of problem. Two recent 
cases indicate the great delicacy of judgment which the employer is 
called upon to make.” 

As it is now being applied by the Board, the doctrine of the cited 
cases is a significant extension of the Board’s majority decision in 
Rutland Court Owners, Inc.” For in that case there was no doubt 
that the discharges had been effected pursuant to a preconceived plan 
to which the employer had been a willing party. Shortly before the 
expiration of a closed-shop agreement a number of employees gave 
authorization cards to a rival union which thereupon claimed to 
represent a majority and demanded recognition. Learning of the de- 
fection, the contracting union’s business agent persuaded the em- 
ployer to help him learn the identity of these employees. He then 
announced they were no longer in good standing and demanded their 
discharge. The places of the discharged employees were filled by 
union members, furnished by the union, and the closed-shop agree- 
ment was thereupon renewed. Reinstatement was ordered on the 
ground that the 8(3) proviso did not furnish immunity where the 





20a In Colgate-Palmolive-Peet Co. and International Chemical Workers Union, 
18 LRRM 1444 (Sept. 6, 1946), the NLRB appears to have extended the em- 
ployer’s duty to inquire into reasons behind the union’s request for discharge 
under a closed shop contract. Reinstatement was there required on the ground 
that “the respondent made no bona fide effort to evaluate all the evidence before 
it when it allegedly decided . . . to believe that the CIO was not acting in re- 
prisal against the complainants because of their anti-CIO activity.” Cf. Spicer 
Mfg. Corp. and Mechanics’ Educational Soc. of America, 18 LRRM 1326 (Aug. 
16, 1946) where the Board concluded that the facts did not warrant a finding 
that the knowledge possessed by the employer placed it under a duty to inquire 
further as to the motivating factors of the union’s expulsion of the employees in 
question. For general comment on these cases, see 18 LRR No. 41 (Sept. 23, 
1946) Analysis 85. 

217” re Rutland Court Owners, Inc. the United Construction Workers Or- 
ganizing Comm., Local 120, 44 NLRB 587, 11 LRR 187 (Sept. 29, 1942), sup- 
plemental decision in 46 NLRB 1040, 11 LRR 631 (Jan. 13, 1943). Variations 
of the same problem were presented to M.&4M. Woodworking Co., 6 NLRB 372 
(Apr. 1, 1938) and Smith Wood Products Co., 7 NLRB 950 (June 16, 1938). 
See also the arbitrator’s award in International Harvester Co. and United Farm 
Equipment and Metal Workers, 1 LDS 384 (Jan. 30, 1946); cf. Federal Electric 
Products Co. and United Electrical, Radio & Machine Workers of America, 1 
LDS 13 (July 21, 1945). 
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discharges resulted from a joint plan to be rid of employees who did 
no more than exercise their rights under the Act. “Effectuation of the 
basic policies of the Act requires as the collective contract draws to 
a close, that the employees be able to advocate a change in their 
affiliation without fear of discharge by an employer for so doing. .. . 
In the instant case, a consideration of the facts will demonstrate that 
to sustain the contention of the respondent . . . would be to enforce 
a closed shop . . . for an indefinitely long period or perhaps even 
in perpetuity.” 

The extent to which the rule in the Rutland case has developed in 
in the past five years is reflected in the fact that the more recent 
cases attach no consequence to the employer’s bad motives or the 
conspiratorial aspects in the making of the agreement or even in 
effecting the discharges. Now embraced by the rule is apparently any 
situation in which the evidence establishes only the employer’s knowl- 
edge of the union’s motives or reasons. Unable to direct the union 
to take remedial action the Board appears to be using its limited proc- 
ess against a relatively helpless bystander as the only means of dealing 
with a thoroughly undesirable practice.” 

It is submitted that the Act contains no warrant for thus narrowing 
the scope of the immunity furnished by the proviso to section 8(3) 
or for conditioning its applicability, in making the expulsion and re- 
questing the discharge, on the union’s motives rather than on the 
motives of the employer in severing the employment. Such a doctrine, 
in fact, appears to be completely inconsistent with the scheme of the 
Act and a departure from the heretofore accepted view of the Board 
and the courts that the critical fact in determining the discriminatory 
nature of a discharge is the motive and intent of the employer.* 





2244 NLRB 587, 11 LRR 187 (Sept. 29, 1942). Mr. Leiserson’s dissent pro- 
posed that since the discharges were rendered pursuant to a valid closed-shop 
agreement, and since such agreements found express legislative sanction in the 
proviso to 8(3), the undesirable effects sought to be rectified by the Board were 
beyond the Board’s reach and could be dealt with only by Congress. 44 NLRB 
at 603. See Rosenrars, THE Nationat Lasor Poricy anp How It Works, 
(Harpers, 1940) p. 282. 

28 Cf. In re Lakeshore Electric Mfg. Corp. and United Electrical, Radio and 
Machine Workers, CIO, 67 NLRB No. 105, 18 LRRM 1021 (Apr. 26, 1945). 

24“Tn seeking to eliminate encouragement or discouragement of membership 
in any labor organization by means of discrimination, the Act is concerned with 
the intent of the employer to encourage or discourage, and not with the con- 
sequences of his action. . . . It is, therefore, the intent or the motive that is 
the decisive factor, and not the effect of the employer’s acts, in the determination 
whether a violation has occurred. A discrimination which may have the effect 
of discouraging membership in a labor organization is not outlawed, if the 
employer’s motive was different.” Rosenrars, THe NaTionaL LaBor PoLicy AND 
How Ir Works, (Harpers, 1940) p. 139. N.L.R.B. v. Jones & Laughlin, 301 








450 WISCONSIN LAW REVIEW [Vol. 1946 


The Board has, in fact, so far relied upon the employer’s state of 
mind that, despite a finding of discharge in violation of the Act, it 
has refused to order either reinstatement or back pay because “the 
respondents did not voluntarily commit the unfair labor practices 
with which they have been charged . . . [and] throughout the entire 
period in question acted in good faith and showed their honest desire 
to secure a settlement of the controversy.” * 

One may, moreover, question the efficacy of the remedy shaped by 
the Board. Does it not introduce many elements of uncertainty into 
the collective relationship which presumably has reached, in the closed- 
shop agreement, its most sophisticated form? What consequences 
follow from an employer’s knowledge that the practice of the union 
is to deny membership to former rivals? Is he under a positive duty 
before agreeing to a closed-shop”* to see that the union constitution 
or by-laws makes adequate provision for the admission of its former 
enemies? What steps must he take to free himself of the suspicion 
of knowledge of union motives? How long must a contract have 
run before closed-shop discharges become proscribed? What of the 
employer who, knowing of the motives behind an expulsion and a 
requested discharge, is faced with the dilemma of a strike if he does 
not discharge and an order of reinstatement with back pay if he does? 
And finally, is not the basic premise of these decisions incompatible 
with the concept, accepted in our industrial relations and sanctioned 
by Congress, which gives to the contracting union a power to veto 
employment on the basis of its own determination of admission 
standards? 

The Board’s refusal to permit the public policy of the Act in guar- 
anteeing a free choice of representatives to be defeated by an ir- 
responsible administration of a closed-shop contract is understand- 
able. No union, whether it enjoys a closed-shop agreement or only 
the status of exclusive representative under an open-shop contract, 





U. S. 1, 45 (1937). See also 4th Annual Report, NLRB, p. 60: “The Board has 
never held it to be an unfair labor practice for an employer to hire or discharge 

. or otherwise affect the hire or tenure of employees . . . so long as the 
employer’s conduct is not wholly or in part motivated by anti-union cause.” 
Cf. N.L.R.B. v. Star Publishing Co., 97 F. (2d) 465 (C.C.A. 9th, 1938) ; N.L.R.B. 
v. Hudson Motor Car Co., 128 F. (2d) 528 (C.C.A. 6th, 1942) ; McQuay Norris 
Mfg. Co., v. N.L.R.B., 116 F. (2d) 748 (C.C.A. 7th, 1940); Matter of Mill 
Road Live Poultry Market, 5 NYSLRB 822. 

25 Matter of New York and Porto Rico Steamship Co., 34 NLRB 1028, 9 
LRR 65 (Aug. 26, 1941). To similar effect, Matter of McKesson & Robbins, 
Inc., 19 NLRB 778, 5 LRR 659 (Jan. 23, 1940). Cf. Matter of Cape Cod 
Trawling Corp., 23 NLRB 208, 6 LRR 459 (Apr. 25, 1940); Matter of Greer 
Steel Co., 38 NLRB 64, 9 LRR 577 (Jan. 27, 1942). 

26 Or, of course, any other form of union security that conditions continued 
employment upon maintenance of union membership. 
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can lay claim to perpetual tenure. It would be anomalous indeed 
were the closed-shop agreement, whose validity in the first instance 
depends upon the democratically expressed will of a majority, 
allowed to constitute thereafter a permanent obstruction to the rights 
of a majority to change representatives at appropriate times. 

But if the purpose is to put an end to such practices as deprive 
employees of the fundamental right freely to choose or to change 
bargaining representatives, ought not the method be a more direct 
one than the Board is free to adopt under its presently limited stat- 
utory powers? At the least, there does appear to be occasion for 
resolution by Congress of the policy question that arises from the 
conflict between the employee’s individual right of selection and 
change, and the union’s collective right of self-preservation, as well 
as of the procedural question as to how these rights are to be im- 
plemented and preserved. 


In ARBITRATION 


Not cognizable under the Act, other problems of a similar character 
have been presented to arbitrators with increasing frequency.” The 
reconciliation of many of these arbitration decisions is truly per- 
plexing. There can be no doubt that they involve matters of basic 
importance, particularly since the ever-growing body of arbitration 
awards is rapidly becoming the chief source of industrial common 
law. It may be that if arbitrators, employers, unions and lawyers 
were to become sufficiently aware of the growing confusion em- 
bodied in these decisions an effort would be made to establish an 
organized and deliberate study of some of the problems, their im- 
plications and impacts, with a view to fixing guides and criteria that 
would reduce the present uncertainties. 

The award in John Wood Mfg. Co.” turned on the extent of the 
employer’s responsibility for the adequacy of a union hearing follow- 
ing which certain expulsions took place. Pursuant to a maintenance- 
of-membership contract the union had notified the employer that 
seven employees had been suspended from the union for “conduct 
unbecoming a union member,” and had requested their discharge. 





27 There are situations in which arbitrators do deal with questions within the 
statutory competence of the Board. In such cases confusion as to the duties 
of the employer may be worse confounded by the fact that the aggrieved em- 
ployee is not restricted to the contract but has complete freedom without regard 
to the award, to resort to the exclusive jurisdiction of the Board. N.L.R.B. v. 
Newark Morning Ledger, 120 F. (2d) 262, 265-6 (C.C.A. 3rd, 1942), cert. denied, 
314 U. S. 693 (1941). 

28 John Wood Mfg. Co., 1 LDS 43 (Mar. 16, 1945). 
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On the ground that the suspension had been effected without furnish- 
ing the employees the form of hearing guaranteed them by the union’s 
constitution and by-laws, the employer refused to discharge. Before 
the arbitrator the union urged, in respect to the alleged denial of 
fair hearing, that the suspended men had an adequate remedy by 
appeal within the union; and that neither the employer nor the ar- 
bitrator possessed any right, at least until the intra-union appellate 
procedure had been exhausted, to inquire into the adequacy or fair- 
ness of the internal proceedings leading up to the suspensions. The 
only question before the arbitrator, it was asserted, was the limited 
one of whether these employees, having been members of the union 
at the expiration of the escape period, had in fact been expelled. 

The employer on the other hand urged that the standard War Labor 
Board maintenance-of-membership clause required continuance of 
membership in good standing in accordance with the constitution 
and by-laws of the union, and that good standing could not be arbit- 
rarily withdrawn from any employee, but could be lost, for purposes 
of discharge under the contract, only in accordance with the pro- 
cedure contemplated in the union’s constitution and by-laws. The 
question before the arbitrator therefore was whether good stand- 
ing had been so lost. Necessarily involved was an inquiry into the 
procedure through which the suspensions had been effected. 

During the course of the hearing before the arbitrator it developed 
that the “conduct unbecoming a union member” for which the em- 
ployees had been suspended consisted of their criticism of the 
union’s officers and committees. Whether the receipt of such ev- 
idence by the arbitrator was preceded by discussion of its admissibil- 
ity does not appear. But it is clear that when the arbitrator received 
testimony as to the reasons for the suspension, the basic issue was 
resolved ; for this implied rejection of the union’s argument that the 
merits of its action in making the suspensions, being an internal 
union affair, were beyond the competence of the arbitrator. 

The employer was ultimately sustained in his refusal to make the 
discharges. Formal bows were made in the direction of the principle 
that whether the conduct of the employees constituted ground for 
suspension was exclusively for the union to determine and could not 
be redetermined by the arbitrator, as well as that the employer has 
no standing to question or contest the reason or method of suspension. 
Having stated the principle, however, the arbitrator then proceeded 
to extinguish its significance by asserting (a) that when the union’s 
action affects the employer the latter thus acquires standing to chal- 
lenge either the reason for or method of expulsion or both, and (b) 
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that the union’s exclusive right to determine questions of member- 
ship is subject to the proviso that “the manner and method. . . con- 
form with democratic principles of charge, trial and defense in keep- 
ing with the spirit of the international constitution and the rights of 
individuals as our courts have interpreted those rights to be. . . . 
The decisions [of the union in regard to its constitution] are con- 
clusive so long as the body upon which this power has been conferred 
does not substitute legislation for interpretation or transgress bounds 
of reason, common sense or fairness nor contravene public policy or 
laws of the land in their interpretive decisions.” 

No one can argue with the desirability of these standards. But 
it is obvious that to appoint the employer as their guardian, leaving 
to an arbitrator the question whether they have been fulfilled, makes 
the doctrine of the untouchability of internal union affairs com- 
pletely meaningless. For in every case of a requested discharge the 
employer is affected as he was here, and ingenuity will rarely be so 
lacking as to fail to conjure up in each case questions of whether the 
procedure followed by the union conforms to the arbitrator’s notions 
of due process. The uncertainties that thus surround an employer and 
the opportunities for collusive encouragement of dissident groups 
are not difficult to foresee. 

The award in the case of the Link-Belt Company reached the same 
result.” A fine of $50 had been levied by the union against an em- 
ployee because he had testified in an arbitration proceeding in the 
company’s interest. The company was notified to cease checking off 
the employee’s dues until he had paid the fine. Upon failure to pay 
the fine the employee’s discharge was requested but the issue was 
postponed by the employee’s voluntary resignation. Upon his sub- 
sequent rehire as a new employee” his discharge was again requested. 
This time it was refused on the ground that the levy of the fine for 
testifying contravened public policy and that no proper discharge 





2®Link Belt Co. and International Union, United Automobile, etc. Implement 
Workers of America, Local 281 (CIO), 17 LRR 928 (Jan. 24, 1946). 

*°The arbitrator recognized but passed over the question of whether the 
termination of employment and the subsequent rehire freed the employee of his 
obligations under the maintenance clause. Cf. In re Merril Stevens Drydock & 
Repair Co. and Industrial Union of Marine & Shipbuilding Workers of America, 
1 LDS 15 (Oct. 31, 1944) ; In re United Shoe Machinery Corp. and United Elec- 
trical, Radio & Machine Workers of America, CIO, 1 LDS 240 (May 1, 1945), 
in which the arbitrator ruled that having been discharged during the contract 
term for failure to maintain union membership an employee cannot be rehired 
even after the expiration of the contract. “As a condition of employment,” said 
the arbitrator, “the failure to maintain membership in the union in good standing 
applies to a period beyond as well as within a given contract year.” This con- 
clusion seems difficult to support either as a matter of contract or labor relations. 
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could be based upon a failure to pay such a tainted assessment. The 
arbitrator to whom the question was submitted sustained the com- 
pany’s refusal to make the discharge. While the decision may have 
turned on the contractual obligation of the employer, which was 
limited to discharge for failure to pay dues, and may not have ex- 
tended to loss of membership for failure to pay assessments, the 
opinion makes it very plain that, even had the contract contained a 
standard closed-shop or maintenance clause calling for discharge in 
the event membership in good standing was lost, the arbitrator would 
have reached the same result on the principle that the requested dis- 
charge violated public policy in penalizing the giving of truthful 
testimony.” 

In each of these cases the controversy was between the union and 
the individual employees. And every instinct of fairness coincides 
with the arbitrator’s refusal to sanction union conduct which deprived 
the employee in the one case of his elementary right to a fair hearing 
and in the other sought to penalize him for the giving of truthful 
testimony. One may, however, question the propriety or desirability 
of adopting a procedure which seeks to remedy the injustice through 
the medium of the employer. Aside from the uncertainty injected 
into company-union relationships,” it is a distortion of the grievance 
and arbitration procedure in utilizing that process for the resoluton 
of intra-union controversies. More important, however, may be its 
effect in delaying the permanent elimination of such abuses through 
action of the rank and file. Effective impetus toward the democratic 
exercise of the broad powers possessed by those unions enjoying 
union security clauses must, in the last analysis, originate with the 
membership. Most union constitutions and by-laws provide for re- 
view, by successively higher officials, of the action alleged to be un- 





%1“Tf this provision were broader, however, such as is the unqualified main- 
tenance-of-union-membership or closed-shop agreement, there would appear to 
be strong reasons . . . to question whether the penalty imposed by the union . . 
might be regarded as valid in view of its very apparent violation of well-established 
public policy which sustains the right of freedom of speech and recognizes the 
privilege and duty of every man to appear from time to time as a witness in 
all lawful and proper procedures.” See Thompson v. Brotherhood of Locomo- 
tive Engineers, 41 Texas Civil Appeals 176 (1905); Manning v. Klein, 1 Penn. 
Sup. Cts. 210 (1895); Grand International of Locomotive Engineers v. Green, 
210 Ala. 496, 98 So. 569 (1923). 

82 For example, precisely what practices and procedures must an employer 
guard against before complying with the literal provisions of the contract? Is 
he obliged to satisfy himself, either on his inquiry or after the question has 
been raised by the expelled employee, as to the fairness of the union procedure, 
Se See on the union hearing committee, autocratic internal 
customs, etc. 
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fair. Where such appellate procedures exist, their non-use in favor 
of the grievance and arbitration machinery cannot help but impair 
their effective functioning and eliminate opportunities for testing 
their adequacy. The unending progress toward perfection is thus 
thwarted. Where such procedures do not exist, where no intra-union 
remedy is constitutionally provided, or where it is inadequate, per- 
sistent utilization of the grievance and arbitration machinery to re- 
solve intra-union disputes delays, if it does not entirely obviate, the 
need and occasion for the establishment of proper safeguards against 
arbitrary use of power.™ 

This is not to suggest that there are no circumstances in which a 
requested discharge under a union security clause is appropriately 
submitted to grievance and arbitration. Situations have presented 
themselves in which the union’s demand for the discharge of ex- 
pelled employees constituted a direct infringement of the employer’s 
positive rights under the contract, calling for his protest as a matter 
of self-defense in contrast to protest in defense of the expelled em- 
ployee. Such a case was Sheffield Steel Corp., a decision by the Dallas, 
Texas, Regional War Labor Board.” On June 2, 1945, employees 
in the railway department struck in an effort to enforce a demand 
that the department superintendent be removed. Three employees 
who, in compliance with the terms of the contract and the wartime 
no-strike pledge, had refused to join in the strike were subsequently 
expelled from the union and their discharge requested under the 
maintenance-of-membership clause. Upon the company’s refusal, the 
dispute was certified to the War Labor Board and referred to the 
Dallas region. Sustaining the company’s refusal to make the dis- 





88 Reasonably typical is the constitution of the International Brotherhood of 
Electrical Workers, AFL. Art. XXVIII provides for a “fair and impartial trial” 
before the Executive Board of the local union sitting as a trial board, of any 
member charged with violation of the constitution or laws of the organization. 
An appeal from the trial board’s decision lies to the International Officers, the 
Executive Council, and finally to the International Convention. 

%4 This was the view apparently taken by the arbitrator in Electric Auto-Lite 
Co. and United Automobile Workers, 14 LRR 382 (Apr. 11, 1944). It was there 
decided that the employer is required, upon union demand under maintenance- 
of-membership clause, to discharge suspended employees without inquiry into the 
fairness of the union’s trial proceedings or into the merits of the dispute between 
the union and the suspended employees. The contract grievance and arbitration 
procedure does not contemplate the resolution of this type of conflict and the 
employees are consequently entitled only to whatever relief they may obtain from 
the union itself and from the courts. Cf. Fairchild Camera & Instrument Corp., 
2 LDS 214 (Oct. 30, 1945): “Clearly it is not the function of the company 
nor of an arbitrator to inquire into the grounds for expulsion of a union member 
unless it clearly appears that the proceeding was irregular and that the union 
member was not afforded his due opportunity to defend himself.” 

55 Sheffield Steel Corp. and United Steelworkers of America, 17 LRR 367 (Reg. 
Board VIII - Dallas, Oct. 23, 1945). 
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charges the Regional Board found the local union guilty of an irre- 
sponsible breach of the contract and refused to join in any effort to 
penalize those who had lived up to the contract. 

The decision seems obviously correct although the opinion does 
not take the same advantage of the situation to formulate a broad 
principle as did Dr. Shulman, as arbitrator under the Ford contract 
with the UAW, when faced with nearly an identical issue. 

At its plant in Edgewater, New Jersey, the company employed 
twelve to fifteen test drivers whose job it was to take trucks from 
the final assembly and subject them to a prescribed run and inspec- 
tion. Two of these men were expelled from the union and their dis- 
charge requested under the union-shop clause of the contract.” The 
company refused. It claimed that the two men had been expelled 
only because they did their work quickly without soldiering and thus 
“spoiled” an easy job for the other drivers who were accustomed to 
doing the same work more slowly and with considerable loafing. The 
company charged that in expelling the men and demanding their dis- 
charge, the union was abusing and perverting the union-shop pro- 
vision of the contract so as to deprive the company of its rights under 
the contract. 

Wide public attention had been concentrated on the situation. The 
two expelled employees had appealed for help to high government 
officials asserting that their jobs were endangered only because they 
sought to maintain proper production schedules. The company 
charged that the incident was symptomatic of a general condition 
whereby its costs had greatly increased and its production been im- 
paired through concerted slow-downs which pervaded its plants. 
Public answers and counter-charges accompanied the union’s asser- 
tions of attachment to the war effort. In this atmosphere the case 
had broad implications exceeding in importance the fate of the two 
men involved. While Dr. Shulman’s opinion is limited to the specific 
situation confronting him, it constitutes a notable contribution to the 
law of union-shop agreements. 

The umpire’s or arbitrator’s status under a collective bargaining 
agreement was defined as a step in the procedure established by the 
parties to resolve grievances between the employer and the employees 
or their representative. The procedure, it was ruled, was not designed 





*6The Umpire, Ford Motor Co. and UAW, CIO, Opinion A-74 (March 29, 


44). 

87“Tt is a continuing condition of employment with the company that em- 
ployees covered by this agreement, both present employees and new employees, 
shall be and remain good standing members of the union. Persons losing their 
membership in the union shall not be retained in the employ of the company.” 
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to apply to grievances or controversies between the union and its 
members even though, as an incident of the union’s action, discharge 
was to result. Consequently, disciplinary penalties imposed by the 
union upon a member were not, as such, subject to the arbitrator’s 
jurisdiction.* But the question involved was not whether the ex- 
pulsion from the union was proper, nor whether the procedure was 
fair or the decision wise or just, nor whether it was supported by 
credible evidence. Such objections to the discharge, the employer 
does not have standing to raise nor the arbitrator power to decide. 
The true question was whether the employer was obligated to dis- 
charge under circumstances where the sole ground for expulsion 
had been the refusal of the two employees to slow down production 
and thus infringe on the company’s right under the contract to a 
“fair day’s work for a fair day’s pay.”™ 

The decision was that the company had full right to protest, through 
the grievance and arbitration procedure, this attempt by the union 
to impair its contract rights, and that it was not obliged to discharge. 
The union’s argument that “decisions of the union respecting the 
standing of its members are not and cannot under any circumstances 
be the concern or responsibility of the employer; the arbitrator has 
no jurisdiction over such questions and they are not arbitrable” was 
properly, under the circumstances of this case, rejected. For a union- 
shop provision, or any other clause conditioning employment upon 
union membership, cannot be isolated from its context as part of a 
working agreement aimed at achieving maximum production as well 
as maintenance of the union’s status. Even though not explicit in 





38 Reference was made to the detailed procedures of the UAS constitution pro- 
viding safeguards against unjust disciplinary action. Also referred to was the 
fact that the procedure had been actively used and had resulted in many situations 
in the reversal of arbitrary action of local leadership. It is doubtful, however, 
whether the existence or absence of such internal protective devices was of prime 
importance either in the formulation of the governing principles of the decision 
or their application to the facts. “Protection of union members against unjust 
expulsion in general is not, however, the function, privilege or duty of the em- 
ployer. His interest in the general justice of an expulsion is no different from or 
greater than that of any outsider. His special interest is in the maintenance of 
proper personnel for his business. So long as that special interest is satisfied, it 
is of no importance to him that a particular employee must be discharged, be- 
cause of his loss of membership in the union, and replaced with one who is a 
member in good standing. And even when the expulsion interferes with the 
efficient operation of his business, he enters the arena not as gladiator to champion 
the cause of the expelled member, but as a party fighting for his own interest 
and against interference with his own right. 

“Protection of the member against injustice within his own union is, then, 
the responsibility of the union itself, subject to whatever relief there may be 
available in the courts.” (p.2). 

%° This right was explicitly stated in the contract. But even had it not been, 
such an undertaking would seem necessarily to be an implied covenant of any 
collective bargaining agreement. 
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the contract, covenants must be inferred that the union will not use 
its veto power over employment as a means of thwarting the achieve- 
ment of one of the two basic purposes of the agreement. One of 
the major considerations for the union-shop grant is the assumption, 
express or implied, that the union’s efforts will be devoted to pre- 
venting interferences with production.“ To assert that the employer 
must not only sit idly by but join affirmatively in action directed to 
defeat that consideration is on its face an absurd proposition. To 
use the discharge obligation of a union shop as a means of slowing 
down or interfering with production is a clear betrayal of one of 
the avowed and promised objectives, if not of the clause itself, then 
surely of the totality of the contract. And even though it might be 
argued that the union-shop provision is not itself directly related to 
optimum production,“ it obviously cannot be interpreted or admin- 
istered so as to defeat the essential purposes of the agreement. 

The rationale adopted as well as the result reached by Dr. Shulman 
is of major importance in emphasizing the limited purpose of con- 
tract arbitration procedure and in thrusting back upon the union and 
its members responsibility for policing and perfecting their own proc- 
esses. The same reasoning was adopted by Mr. Ralph T. Seward as 
arbitrator for the War Labor Board in the Electric Auto-Lite case.* 
It is doubtful that either would have decided the Link-Belt or John 
Wood cases as they were decided, for neither of those cases involved 
the positive rights of the employer under the contract. 

That these problems are not academic is illustrated by efforts, 
recently made through collective bargaining, to limit an employer’s 
obligation to discharge, under closed-shop or maintenance-of-member- 
ship provisions, to cases where suspension from the union results 
exclusively from failure to pay regular dues. The agreement between 
the General Motors Corp. and the UAW,* for example, substitutes 
“compulsory” and irrevocable check-off for maintenance of mem- 





49 See, for example, the decisions of the War Labor Board in Robins Dry Dock 
& Repair Co., 1 WLR 196, 10 LRR 481 (June 2, 1942), Realty Advisory Board, 
2 WLR 183, 10 LRR 790 (July 29, 1942), Norma Hoffman Bearings Corp., 2 
WLR 433, 10 LRR 892 (July 18, 1942), and Little Steel Cos., 1 WLR 324, 10 
LRR 345 (Apr. 24, 1942). 

“1 Although such a contention would be in direct contradiction to the union 
arguments directed during the war to the War Labor Board in support of 
demands for union security. 

*2See footnote 34, supra. 

#817 LRR 460 (March 13, 1946). 

“ The description is that of the Labor Relations Reporter. The use of the word 
“compulsory” is questionable since employees are given a period of nine days 
at the inception of the contract term to advise the company that they do not 
want to have their dues checked off. 
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bership. At the commencement of the contract term the union is to 
furnish the company a list of members who will be notified that their 
dues will be deducted each month for the duration of the contract 
unless within the stipulated period of nine days they notify the 
company and the union to withdraw their names. Those who join 
the union after commencement of the contract term will also be cer- 
tified for deduction with five days to notify the company of any 
mistake as to their union membership. A similar arrangement is 
embodied in the contract between the Yale & Towne Co. and the 
International Association of Machinists.” A period of 15 days is 
provided during which employees are free to withdraw from the 
union. Failure to withdraw results in irrevocable check-off for the 
duration of the contract. Still another variation is to be found in the 
contract between the Armstrong Cork Co. and Federal Labor Union 
(AFL) and International Brotherhood of Firemen and Oilers* which 
calls for affirmative choice as to check-off through the filing of in- 
dividual written authorizations. Upon such filing dues will be checked 
off for the duration of the contract. 

These clauses will presumably avoid any question of discharge, 
for the only ground can be failure to pay dues and that contingency 
is precluded by the provision for irrevocable check-off. There is 
much to be said for this effort to avoid not only some of the difficul- 
ties illustrated by the cited cases but also the use of the closed shop 
or maintenance of membership as a means of effectuating undem- 
ocratic union policy. But while conceding this, it is nevertheless 
pertinent to observe that certain disadvantages, of immediate as well 
as long-range consequences, may be involved. For example, the 
clause may serve to inspire unrest by encouraging the growth of 
dissident groups ; it may deprive the responsible union of the capacity 
to maintain shop discipline, which under auspicious circumstances has 
frequently been found to be a great stimulant to production. And it 
is also inconsistent with the notion that has recently been gaining 
currency—namely, that among the positive duties of a strong, secure 
union is the obligation, through the union’s powers of expulsion and 
suspension, to enforce adherence by the membership to the terms of 
the contract. This function is rendered impossible of execution under 
these so-called maintenance-of-dues clauses. Finally, it may be ob- 
served that this device reduces the stimulus for the establishment and 
strengthening of democratic procedures and responsible leadership 
through the force of the rank and file. Such exertions frequently are 





4517 LRR 1175 (April, 1946). 
4617 LRR 1175 (April, 1946). 
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made under pressure of just the abuses which these clauses seek, in 
a somewhat artificial way, to minimize. 

Many arguments have been marshalled by the labor unions against 
interference with or supervision of their internal affairs. And while 
it may be conceded to be generally desirable, “a union’s free and 
autonomous control of its membership ought not be made a fetish.” 
If the union with a closed-shop contract erects arbitrary obstacles in 
the way of membership, or capriciously exercises its powers of ex- 
pulsion and suspension, the evils of monopoly are at once apparent.“ 
Federal and state labor laws have greatly enhanced the strength and 
prestige of unions. The new privileges they have been accorded, their 
steadily increasing membership, their economic and political sig- 
nificance, all point to the need for procedures which promise internal 
democratic freedom. Many of the largest and most powerful unions 
have on their own initiative recognized this necessity through ap- 
propriate provisions in their constitutions and by-laws. Others have 
not yet done so. Deriving much of their strength from the labor 
laws, their occasional practice of bringing about the discharge of 
workers who seek to shift to another union operates to defeat the very 
freedom of choice which the labor laws were designed to protect. It 
is submitted that a situation that has called forth such strained pro- 
cedures as the N.L.R.B. and several arbitrators have adopted war- 
rants more deliberate consideration than it has yet received. 





47 Willcox, The Triboro Case—Mountain or Molehill, (1943) 56 Harv. L. Rev. 
576. 

48 The statutes of Pennsylvania and Wisconsin condition legality of closed-shop 
agreements on the reasonableness of regulations as to membership. Pa. Stat. ANN. 
(Purdon, Supp. 1939) tit. 43; Wis. Strats. (1941) § 111.06. 











NOTES AND COMMENTS 


UnirormM SALEs Act, SPECIFIC PERFORMANCE OF CONTRACT 
FOR SALE OF GoopDs 


Where the seller has broken a contract to deliver specific or 
ascertained goods, a court having the powers of Equity may, 
if it thinks fit, on the application of the buyer, by its judgment 
or decree, direct that the contract shall be performed specifically, 
without giving the seller the option of retaining the goods on 
payment of damages. The judgment or decree may be uncon- 
ditional or upon such terms and conditions as to damages, pay- 
ment of the price and otherwise as the court may deem just.’ 


This section has been distinguished mainly by having been ignored 
by bench and bar,’? and Professor Williston’s statement that “this 
section of the act will perhaps dispose the courts to enlarge some- 
what the number of cases where specific performance is allowed” 
appears to have been wishful thinking and has not been borne out by 
the passage of time. 

Prior to World War II the contention that the act was a legis- 
lative relaxation of the old rule against equitable aid was effectively 
squelched by several decisions. In Outen Grain v. Grace* the plain- 
tiff sought specific performance of a contract for the sale of a 
growing crop of corn to be delivered on husking days. The court 
denied specific performance stating that “the act made no change in 
what it [the law] was before and that the plaintiff’s remedy at law 
was adequate.” In Gallagher v. Studebaker Corp® the court without 
referring to the Sales Act denied specific performance in a suit by 
the buyer of a used automobile, remarking that “contracts for the 
purchase of personal property will not be enforced unless there is 
some sentimental value and it cannot be obtained elsewhere or where 
a court of law will not give full and adequate relief.” In Bowman 
w. Adams® the court state, “ a contract to sell goods which are essen- 
tial in specie to the buyer, and which the seller alone can supply 
may be specifically enforced, but in the sale of ordinary goods which 





1 Uniform Sales Act § 68, Wis. Strats. (1945) § 121.68. 

2In the Uniform Laws Annotated only four cases are mentioned which 
refer to the section prior to World War II and only three since that time. 

8 Wriuiston, Sates (2nd ed. 1924) § 601. 

#239 Ill. App. 284 (1925). 

5236 Mich. 195, 210 N.W. 233 (1926). Cf. Diamond Lumber Co. v. Ander- 
son, 216 Mich. 71, 184 N.W. 597 (1921). 

645 Idaho 217, 216 Pac. 679 (1927). 
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have a market value the legal remedy of damages is adequate and 
there is no necessity for equitable interference by decreeing specific 
performance.” The court thereupon denied specific performance of 
a contract to sell sheep. A more liberal view is found in Hughbanks 
v. Browning’ where the court stated that the statute was declaratory 
of the common law, but quoted Judge Story’s observation that “it 
is against conscience that a party should have the right of election 
whether he would only perform his contract or pay damages for the 
breach of it. But on the other hand there is no reasonable objection 
to allowing the other party who is injured by the breach to have an 
election either to take damages at law or to have a specific performance 
in Equity, the remedies being concurrent but not co-extensive with 
each other.’ The court then authorized the specific performance of a 
contract for the sale of a growing crop of tobacco. In like manner 
the Michigan court, in a case involving a contract for sugar beets, 
stated, “a court having the powers of Equity may, if it thinks fit, 
decree on the application of the buyer that the contract be specifically 
performed.” 

From the above-mentioned cases, it can be readily seen that the 
courts, with a few exceptions, have not taken the act literally except 
for the phrase “if it thinks fit” and have generally applied the com- 
mon law doctrine.” With the advent of World War II and the 
consequent shortages of consumer goods, one would expect to find 
more cases in which the party demanding specific performance has 
called the court’s attention to this section which the draftsman of 
the Restatement called “the liberal rule.”** But the dearth of these 
cases has continued, although the argument might now be made that 
what was formerly a commonplace article, readily available on the 
market, has now become unique through limited production and gen- 
eral unavailability. In Glick v. Beer a buyer of Bulgarian tobacco 
brought suit for specific performance claiming that such tobacco was 
of unique quality and character and on account of the war was impos- 
sible to obtain elsewhere. In answer to his claim that the above section 





79 Ohio App. 114 (1917), 152 A.L.R. 14. 

8Srory, Equity JURISPRUDENCE (14th ed.) 944. 

® Michigan Sugar Co. v. Falkenhagen, 243 Mich. 628, 220 N.W. 760 (1928). 
See also White Marble Lime Co. v. Consolidated Lumber Co., 205 Mich. 634, 
172 N.W. 603 (1919) wherein specific performance was granted to the first 
of two innocent purchasers without reference to the act. 

10 For a comprehensive list of cases on the general subject of specific per- 
formance involving personalty, see 152 A.L.R. 1-87. 

11 RESTATEMENT, ConTRACTS (1932) § 358. “For a statutory provision enacting 
a liberal rule for specific performance against a seller of goods see § 68 of the 
Uniform Sales Act.” 

12 263 N.Y. App. Div. 599, 33 N.Y.S. (2d) 833 (1942). 
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applied, the court said that ‘‘the act was a codification of the common 
law, that specific performance was not a matter of right and that 
whenever on the facts a money judgment would substantially com- 
pensate there should be no specific performance.” After observing 
that specific performance had been applied to heirlooms, works of art, 
particular shares of stock which possessed peculiar investment fea- 
tures, etc., and that it seemed doubtful whether this case had the 
elements which would justify such a remedy, the case was sent back 
for a full trial to determine whether money damages could be 
awarded. Thus this decision refused to apply “the liberal rule,” al- 
though it could have done so without deviating too far from the 
common law, since the goods could not have been obtained elsewhere. 

In Oreland Equipment Company v. Copco Sell and Engineering 
Corp.,* the court reversed a decree which denied specific perform- 
ance, saying that “a Court of Equity may decree specific performance 
of a contract to deliver specific or ascertained goods.” The court 
held that the plaintiff, who had agreed to buy copper and brass, 
would not have an adequate remedy at law for damages, since he 
had a particular need for the goods and equivalent material was 
not readily available on the market. This decision is not only 
based on the section, but seems particularly equitable in view 
of the present limited production of consumer goods. In many 
instances no fair estimate of money damages can be made. A good 
example is where a physician has placed an order for a new auto- 
mobile to be delivered on a certain date. When the car arrives, 
the dealer refuses to deliver; and, since other new cars are not 
on the market, it is impossible to purchase another. If the court 
refuses to grant specific performance on the grounds that there is 
an adequate remedy at law, how and on what basis is the jury to 
determine the money damages? Such a case could easily be han- 
dled by granting specific performance under the section without 
undue hardship to the seller. While many courts have held that 
the section is a mere codification of the common law, it would seem 
logical to assume that this was not the intent of the various state 
legislatures which adopted it. The use of the adjectives “specific” 
and “ascertained” would seem precisely calculated to change the 
common law requirement of a “unique” chattel; and this was ap- 
parently the understanding of Professor Williston, the draftsman 
of the act, when he stated that “this section of the act will perhaps 
dispose the courts to enlarge somewhat the number of cases where 
specific performance is allowed.”™* 





18 310 Mich. 6, 16 N.W. (2d) 646 (1944). 
14 Wirtiston, SALES (2nd ed. 1924) § 601. 
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In Wisconsin a passing reference to the act was made in Smith 
v. Lingelbach* where the court held that the statute referred to 
goods other than things in action and money and accordingly refused 
to grant specific performance of the sale of stock. However, a hint 
that Wisconsin might apply “the liberal rule’ is given in Dells 
Paper and Pulp Co. v. Willow River Lumber Co.** where the court 
observed that “there must not only be an adequate remedy at law 
but that remedy must be plain and adequate and as practicable and 
efficient to the ends of justice and its prompt administration as is 
the remedy in Equity.” 

While the courts, in the few cases presented to them, in which 
the section was specifically referred to, have come to divergent 
views, it cannot be said that it has been completely tested. Although 
it does not make specific performance a matter of right, nevertheless, 
in view of the late decision in the Oreland Equipment case” and 
the present consumer goods shortages, it is submitted that attorneys 
might pay more attention to the section in the future, instead of 
going directly to law for money damages. 


Joun B. MENN 





13177 Wis. 170, 187 N.W. 1007 (1922). 
16170 Wis. 19, 173 N.W. 317 (1919). 
17 See footnote 13, supra. 























NEWS OF THE SCHOOL 


ORDER OF THE Corr: The following members of the senior class 
were elected to the Order of the Coif: Leonard Merrill Haines, 
Eugene Nelson Hanson, Donald William Krueger, Emanuel Lozoff. 


Honors: The Salmon W. Dalberg Prize was awarded to Eugene 
Nelson Hanson. Eugene Nelson Hanson was graduated with 


honors. 


Law ScHoot ScHovarsHips: Knapp Scholarships awards were 
made to the following students: James F. Clark, Harold Greivel- 
dinger, Richard W. Bardwell, Daniel J. Dykstra, H. Keith Frey, 
Leo R. Lichter, Norman C. Skogstad, R. D. Martinson, John G. Ver- 
geront, Kenneth A. Joanis, Charlotte Margaret Higbee, George 
Mark Higbee, Elizabeth M. Storey. Scholarship awards from gen- 
eral funds were made to John W. Hofeldt, Mrs. Dorothy N. Smith. 


Law Scuoot Association: At a special election held by the 
Executive Council the following were elected officers for next year: 
Benoni Reynolds, President; William Goodrich, Treasurer and Book 
Mart Chairman; John Bruemmer, Secretary. Laurence Weinstein 
was appointed Moot Court Chairman for next year. The Association 
is sponsoring bi-monthly “get-togethers” at which refreshments 
are served and prominent attorneys speak to the students and their 
guests on a variety of legal subjects. The Association is sponsoring 
an athletic program which includes a golf and tennis tournament. 


LecaL Ar: B. J. Bertrand has been named chairman of the 
Legal Aid Bureau. Jacob Zitzer will serve as Assistant Chairman, 
and Laurence A. Weinstein as Secretary. 


Law ScHoot Sprinc Procram: The Law School Spring Pro- 
gram was held on Saturday, April 27th. At the morning meeting 
the Hon. John D. Wickhem, Justice of the Wisconsin Supreme 
Court, discussed the proposed Commercial Code of the American 
Law Institute and the Commissioners on Uniform State Laws. At 
the luncheon meeting there were talks by Leon Foley and Voyta 
Wrabetz. Henry M. Hart, General Counsel, Office of Economic 
Stabilization, was the speaker at the afternoon meeting. Mr. Hart 
discussed governmental economic controls. Dean Rundell presided 
at the banquet in the evening at which announcements of Coif, 
Law Review, Legal Aid, Moot Court and scholarship elections were 
made. Philip F. La Follette, formerly Assistant to the Chief of 
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Staff to General MacArthur, gave the final address. Mr. La Fol- 
lette spoke on a sound American foreign policy. 


Law Review: Election of officers for 1946-1947. Thomas B. 
Fifield and John B. Menn, Co-Editors-in-Chief ; Roland J. Wendorff 
and Harold Greiveldinger, Executive Editors; H. Keith Frey, Busi- 
ness Manager; Bernard Bertrand, Secretary. Roland J. Wendorff 
served as temporary Editor-in-Chief until the permanent elections 


were held. 
ATTENDANCE: The attendance in the Law School for 1946 was 
as follows: 


Ist year 


4th year 


Summer Semester (1946), Ist half: 336 
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